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January 30, 2014

President Barack Obama

The White House

1600 Pennsylvania Avenue NW
Washington, DC

Dear President Obama,

As a consequence of your recent Exccutive Order relating to your June 2013 Climate Action
Plan (CAP), the Environmental Protection Agency (EPA) has conducied “listening sessions™ in
anticipation of proposing a rule designed to address emissions of greenhouse gases from existing
power plants. Leaving aside whether EPA even has the legal authority to do this, as well as the
dubious value of conducting "listening sessions” far from the homes ol many of those most
likely to be allected, we write 1o urge that you consider the burden to ratepayers before moving
lorward with plans to increase regulation of the existing power generation flect.

In 2009, the American Clean Energy and Security Act, commonly known as “‘Waxman-Markey,”
passed the Democratic-controlled House, but was not even considered in the Senate. The central
provision of that legislation would have placed a cap on greenhouse gas emissions, which would
then be sharply reduced over time. The legislation contemplated a tinal target of roughly 80%
betow 2005 levels by 2050, This bill was rejected by Congress tor a variety of reasons,
mcluding primarily the tremendous costs it would impose on consumers and the economy for
litthe or no benelit. For example, one study found that the bill would raise clectricity rates by
90%, {alter adjusting for inflation),'

Your June 2013 CAP announcement difiers litthe from Waxmun-Markey. Your CAP retlects the
woal you announced in 2009 1o reach an 80% cmissions reduction by 2050 below 1990 fevels?
Even il met, this goal, which was developed with no input from Congress, will have no
measurable effect on global tcmperatures.

"Williwm W Beach, Ben Lieberman, Karen Campbell, and David W Kreutzer, Son of Waxman-Markey.: More
FPotires Makes for o More Costly Bdl, Nevitage Foundation (June 16, 2009),

hip,ww hertage orgiresearch:repurs2009/0 3/ son-o - waximan-marke y-more-politics
[

CMatthew Wald, Encrgy Secretary Optimisiic on Obama's Plan 1o Reduce Emissions, N.Y. Times (June 27, 2013),
htps wawwny times.com?2013:06°28 us/politics/enceay-secrelary-optimistic-on-obumas-plan-Jo-reduge-
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The oal will nonetheless cost consumers in the form ol increased prices for energy and anything
made, grown. or transported using energy. These new costs will result in less disposable income
in Lamilies’ pockets. That means less money 1o spend on grocerics, doctors’ visits, and education.
In short, low cost energy is critical to human health and welfare.

Far some ratepayers, like the millions of rural electric cooperative consumers in the country, coal
makes up around 80% of their clectricity. According to the 2009 Burcau of Labor Statistics
Consumer Expenditure Survey, nearly 40 million American houscholds carning less than
$30,000 per year spend almost 20% or more of their income on energy.’ The most vulnerable
families are those hit the hardest by bad energy policies and high utility bills.

For consumers, your Administration’s actions will mean goods are costlier to produce and
therefore costlier to purchase. Manufacturers and employers will face higher costs of capital and
Jahor. What's worse, as noted by a 2003 Congressional Budget Office (CBO) report, these are
the 1ypes of Josses that cannot be oftset with subsidies or other forms of assistance. As a result
these costs will be borne solely and directly by American workers and consumers.*

Manutacturers and companies will face higher production costs if they are denied access to
atfordable energy, and instead be forced to use costlier, less reliable forins of energy. These
husinesses will cither pass these costs along to consumers, or their profits will suffer and threaten
their viability.

Lither outcome is unacceptable given that America is on the verge of a manufacturing
renaissance, A large part of our manufacturing success has been due to the inexpensive and
reliable elcctricity that this country currently benefits from. Low price natural gas is a part of
this. as 1s coal, which at 40% of our electricity mix is still the main source of base load power for
our nation.

Recent siudies have predicted that the U.S. is steadily becoming one ol the lowest-cost countries
for manufacturing in the developed world. The study cstimates that by 2015, average
manufacturing costs in advanced economies such as Germany, Japan, France, Italy, and the U.K.
will be up 10 18% higher than in the United States.®

This should come as no surprise. The fact is that going “all-in” on renewables has significantly
weikened the stability of many European Union (IEU) countries’ electricity gencration, caused
prices to skyrocket, and has left ratepayers [ooting the exorbitant bill. The EU subsidies for wind

Deearunent of Labor, U.S. Bureau of Labor Statistics, Report 1029, Cunswmer Expenditures in 2009 (May, 2011),
avarlible at biypzwww bls.goy cey esxapnt.pdf.
" Congiessional Buduet Qrtice, Shifting the Cast Burden of a Carbon Cap-and-Trade Pragram (July, 2003),
avinlable athup Cwww ebo.gov/sitesidefault/ Giles/ebofiles/Iipdogs/daxxs/doed 401 /07-09-capurade pd .
“1arold L Sirkin, Michae) Zinser, and Justin Rose, 7he (1.8, as One of the Developed Waorld's Lowest-Cost
Viwatacturers: Behind the American Export Surge, beg.perspectives, (Aug. 20, 2013),
litps: wawy begperspectives.com/content/articles/lean_manufaciuring_sowrgipg_procurement behind_ymerican_ex
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and solar that began almost a decade ago in the name of ending reliance on fossil fuels have
saddled customers with an increase of almost 20% in the cost of electricity for homes and
businesses over the past four years.®

As an Hlustration, Germans will be paying more for ¢lectricity than any other major participant
in the EU, according to the Household Energy Price Index tor Lurope. In September, Germans
patd 40 cents per kilowatt hour (kWh) of electricity. Even the ratepayers in Connecticut, who
sulfer the highest electricity rates in the U.S. (17 cents per kWh), pay less than half that.”

Whatever our disagreements might be on how best to approach a changing climate, we think we
can all agree that whatever we do should not burden ratepayers and consumers, especially middle
and low-income families, with new costs. We therefore implore you to avoid any actions which
damage ratepaycrs throughout this country, especially when those actions result in no
measurable benefits and no measurable effects on the very thing that the actions arc designed to
address.

Sincere regards.

Qg aretn

Roy Bl .amar Alexander
LIS, Senator U.S. Senator
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Dan Coats J&hn Cornyn
L..S. Senator U.S. Senator

" Geraldine Amiel, Envrgy Bosses Call for End to Subsidies for Wind, Solar Power, Wall St. 1. (Oct. 11,2013),
hup . conline wsj comenews/articles SB 1000 1424052702303382004579129 182510803694,

"William Pentfand, Berlin's Electric Rutes Become Highest In Europe, Forbes (Oct. 27, 2013),

fpwaww forbes.comdsites williampentland/2013710/27/berlins-ballooning-clectricity-rates-become-highest-in-
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AIR AND RADIATION

The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter of January 30, 2014, to President Obama regarding the Climate Action Plan
and the upcoming carbon pollution guidelines for existing power plants and standards for modified and
reconstructed power plants that the U.S. Environmental Protection Agency will propose in June 2014.

In June 2013, President Obama called on agencies across the federal government, including the EPA, to
take action to cut carbon pollution to protect our country from the impacts of climate change, and to lead
the world in this effort. The President also directed the EPA to work with states, as they will play a
central role in establishing and implementing standards for existing power plants, and, at the same time,
with leaders in the power sector, labor leaders, non-governmental organizations, other experts, tribal
officials, other stakeholders, and members of the public, on issues informing the design of carbon
pollution standards for power plants.

Your letter expressed concern about the burden on ratepayers, including consumers and manufacturers,
from carbon pollution regulations on existing power plants. The EPA shares your concern over potential
electricity price impacts of regulations on the American people. As we consider guidelines for existing
power plants, the EPA is engaged in vigorous and unprecedented outreach with the public, key
stakeholders, and the states. We are doing this because we want—and need-—all available information
about what is important to each state and stakeholder. We know that the guidelines will require
flexibility and sensitivity to state and regional differences.

To this end, we continue to welcome feedback and ideas from you as well as your constituents about
how the EPA should develop and implement carbon pollution guidelines for existing power plants under
the Clean Air Act. When we issue the draft guidelines in June 2014, a more formal public comment
period will follow, as with all rules, and more opportunities for public hearings and stakeholder outreach
and engagement. We look forward to hearing what you think about the draft guidelines at that time, too.

Many Americans are also concerned about the impacts of climate change on the American people and
on people around the world. Observed data shows that the climate in the U.S. is already changing.
Severe heat waves are becoming more intense and frequent, increases in sea level put our coasts at risk,
and rising temperatures and drought have led to an increase in wildfires—all of which threaten human
health and welfare. Snow and rainfall patterns are shifting and more extreme climate events, such as
heavy rainstorms and record high temperature, are taking place. Arctic sea ice is shrinking, and the
oceans are becoming more acidic. Climate change is also expected to worsen regional ground-level

Internet Address (URL) @ hiip://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlonne Free Recycled Paper



ozone pollution, resulting in harmful health impacts such as decreased lung function, aggravated asthma,
increased emergency room visits, and premature death. Reducing the pollution that contributes to
climate change is critically important to the protection of Americans’ health and the environment upon
which our economy depends.

Responding to climate change is an urgent public health, safety, national security, economic, and
environmental imperative that presents great challenges and great opportunities not only here in the
United States, but also around the world. The continued leadership of the EPA domestically and the
success of the Clean Air Act for more than 40 years give weight to our efforts to work with international
partners to address their emissions. Our global leadership has already inspired significant efforts by our
partner countries towards emission reductions of their own.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA's Office of Congressional and Intergovernmental Relations at
bailey.kevinj@epa.gov or (202) 564-2998.

Sincerely,

N &SQuie

Janet G. McCabe
Acting Assistant Administrator
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Lnited Srates Senate

WASHINGTON, DC 20510

May 22, 2014

The Honorable Gina McCarthy

Administrator

Environmental Protection Agency

U.S. EPA Headquarters — William J. Clinton Building
1200 Pennsylvania Avenue, NW

Washington, DC 20460

Dear Administrator McCarthy,

We are writing to request that the Environmental Protection Agency (EPA) provide at least a 120
day comment period on the upcoming draft proposal for the regulation of greenhouse gases from
existing power plants. The EPA should provide this extended comment period as soon as the
proposed rule is noticed in the federal register, given the significant impact this rule could have
on our nation's electricily providers and consumers, on jobs in communities that have existing
coal-based power plants, and on the economy as a whole.

The upcoming proposal will be far more complex and critical for the industry to deal with than
the proposal for new plants, and stakeholders will need time to analyze the rule and determine its
impact on individual power plants, reliability and consumer cost, and on the electric system as a
whole. This analysis will be no small undertaking, as this will be the first ever regulation of
greenhousc gases from existing power plants. EPA recognized that additional time¢ was needed
and extended the original 60 day comment period for the Agency’s proposal regarding new
source performance standards for newly constructed power plants, so it only makes sensc to
provide at least the same timeline from the outset for the existing plant rule.

Affordable, reliable, and redundant sources of electricity are essential to the economic well-being
of our states and the quality of lifc of our constituents. While we all agree that clean air is vitally
important, EPA has an obligation to understand the impacts that regulations have on all segments
of society. As one step toward fulfilling this obligation, we urge you to provide for a comment
period of at least 120 days on the forthcoming performance standards for existing coal-based
power plants.

Thank you for your consideration of this request.
Sinccrely,

el a‘&b«_—;g

Deb Fischer Heidi Heitkamp
United States Senator United States Senator
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June 2, 2014

OFFICE OF
AR AND HADIATION

The Honorable Jeff Sessions
United States Senate
Washington. D.C. 20510

Dear Senator Sessions:

Thank you for your letter of May 22, 2014 to Administrator Gina McCarthy. requesting that the U.S.
Environmental Protection Agency include a 120-day comment period on our proposed Clean Power
Plan, also known as the Carbon Pollution Guidelines for Existing Power Plants. The Administrator has
asked me to respond on her behalf.

As you know, the EPA conducted unprecedented outreach while developing this proposal. We met with
stakeholders from around the country, including representatives from state and local governments,
electric utilities, and civil society. Among the many creative ideas and constructive comments offered
were requests similar to yours, to ensure that the comment period allowed the public sufficient time to
provide meaningful input on this proposed rule.

Recognizing that the proposal asks for comment on a range of issues, some of which are complex and
novel, the EPA has decided to propose this rule with a 120-day comment period. This will allow the
EPA to solicit advice and information from the many stakeholders and citizens who we expect will be
interested in this rulemaking, giving us the best possible information on which to base a final rule. The
proposed rule. as well as information about how to comment and supporting technical information, are
available online at: hitp://www epa.gov/cleanpowerplan. Comments on the proposed guidelines should
be identified by Docket ID No. EPA-HQ-OAR-2013-0602.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at
bailey kevinj e epa.gov or (202) 564-2998.

Sincerely,

N BsSLLL

Janet G. McCabe
Acting Assistant Administrator

Imernel Address (LURL) ® hing:www epa.gov
Recycled/Recyclable ® Prined with Vegetable O Based Inks on 100%: Postconsumer. Process Chionne Free Becyrcied Paper
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Wnited States Senate

WASHINGTON, DC 20510

August 1, 2014
The Honorable Barack H. Obama The Honorable Gina McCarthy
President Administrator
The White House U.S. Environmental Protection Agency
1600 Pennsylvania Ave. NW 1200 Pennsylvania Ave. NW
Washington DC 20500 Washington DC 20460

Mr. President and Administrator McCarthy:

Last month, the U.S. Environmental Protection Agency (EPA) announced sweeping new
regulations under Section 111(d) of the Clean Air Act in a purported effort to reduce emissions of
carbon dioxide (CO,) from existing power plants.’

While we appreciate the EPA’s willingness to hold public hearings on this proposal in four
locations (Atlanta, Georgia, Denver, Colorado; Washington, DC; and Pittsburgh, Pennsylvania) from
July 29 through August 1, 2014, we are writing to urge the Administration to carefully consider the
comments and concemns that were presented at the Atlanta public hearing by Alabamians from all parts
of the user spectrum—workers, small business owners, elected officials, civic leaders, farmers,
homemakers, and others. Our constituents presented Administration officials with a wide range of
legitimate concerns. For example, officials heard compelling arguments explaining why the witnesses
believe the EPA’s proposal is based on a flawed interpretation of Section 111(d) of the Clean Air Act.
As the EPA’s proposal even acknowledges, the EPA has never used this provision of the Act in the
manner now proposed—a reality that makes relevant the U.S. Supreme Court’s recent admonishment:

“When an agency claims to discover in a long-extant statute an unheralded power to
regulate 'a significant portion of the American economy’ ... we typically greet its
announcement with a measure of skepticism. We expect Congress to speak clearly if it
wishes 1o assign to an agency decisions of vast economic and political significance. ™

It cannot be seriously argued that the action proposed by the EPA has been expressly authorized
by Congress. Indeed, if brought to Congress for a vote now, the EPA’s proposal would certainly not be
approved.

The Administration’s actions have already begun affecting Alabamians. Just this morning,
Alabama Power cited federal regulations as the impetus behind its decision to alter operations at seven
operating units located within three power plants across the state. As part of these transitions, two coal-
fired units at the Green County Electric Generating Plant will be converted to gas-powered units,

' 79 Fed. Reg. 34,830 (June 18, 2014).
2 UARG v. EPA, No. 12-1146, slip. op. at 19 (June 23, 2014).



reducing electric generating capacity by a third and eliminating sixty jobs located in the heart of the
Black Belt. These job losses have serious consequences in a region which has faced declining
populations, high unemployment rates, as well as a host of infrastructure challenges.

The EPA’s proposal, if finalized, would impose enormous costs and burdens on Alabama
workers and their families, and would hinder our global economic competitiveness. The impact will be
felt the deepest in states—like ours—where fossil fuels provide a significant share of our electricity
generation. The Administration’s claims that energy costs will not be impacted by this proposal ring
hollow. Simple economics suggest that the EPA’s plan will undoubtedly increase electricity prices,
which will hinder—not help—economic growth. Alabama has historically seen lower than average
energy costs, in part because our state has been blessed with an abundance of natural resources that can
be hamessed to power our homes and businesses and to make life better for our citizens.

Alabamians are also deeply troubled by the prospect that the EPA’s proposal will further erode
the primary role of the states in managing electricity generation and determining the mix of energy
sources that work best for them in their specific circumstances. In Alabama, our electricity is generated
from a range of sources—nuclear, coal, natural gas, hydropower and renewables. Those decisions
should not be dictated by EPA officials in Washington, D.C. Perhaps ironically, the EPA’s chosen
formula for establishing CO, emission reduction targets disadvantages states with nuclear power, which
is the nation’s most significant source of emission-free electric generation.

Moreover, Alabamians expressed to Agency officials their beliefs that the EPA gave activist
environmental groups a special role in crafting this proposal. In fact, in an article entitled
“Environmentalists Drew Emissions Blueprint,” the New York Times recently reported’ that the EPA’s
Section 111(d) proposal is a “remarkable victory for the Natural Resources Defense Council”—-an
activist environmental organization with known anti-coal and anti-nuclear viewpoints. The article
explains that the EPA “used as its blueprint the work of” this outside group. Indeed, a review of recent
NRDC proposals for regulating CO; emissions from power plants closely resembles the proposal issued
by EPA. These are just a few examples of the myriad of concerns—Iegal, technical, environmental, and
economic—that have been raised in recent weeks in response to the EPA’s proposal.

In light of the foregoing, we urge the Administration to listen closely to those who came from
our great state to discuss the adverse consequences of these recent policies and proposals on their
families, their jobs, and their communities.

Smcere!y,

p( [N bt ; ‘mL\ h Lry
e y -
Senator Richard Shelby ator Jeff Sessions

> hitp:// www nytimes.com/2014/07/07/us’how-cuvironimentalists-drew-blueprint-for-obama-¢missions-ruleiml”?_r 0
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Mnited States Senate

WASHINGTON, DC 20510

June 30, 2015

The Honorable Gina McCarthy ‘The Honerable Tom Vilsack
Admunistrator Seeretary

I'nvironmental Protection Agency U.S. Departiment of Agriculture
1200 Pennsylvania Avenue, N.W. 1400 Independence Avenue, ST W.
Washmgton. DC 20460 Washington, DC 20250

The Honorable Dr. Ernest Moniz
Secretary

LLS. Department of Lnergy

1000 Independence Avenue, S W,
Washington, DC 20585

Dear Administrator MeCarthy. Secretary Moniz, and Secretary Vilsack:

We write to support biomass energy as a sustainable, responsible, renewable, and
cconomically significant energy source. Federal policies across all departments and agencies
must remove any uncertainties and contradictions through a clear, unambiguous message that
forest bioenergy 1s part of the nation’s energy tuture,

Many states are relying on renewable biomass to meet their energy goals, and we support
renewitble biomass to create jobs and economic growth while meeting our nation’s energy nceds
A comprehensive science, technieal, and legal administrauve record supports a clear and simple
policy establishing the benefits of energy from forest biomass. Federal policies that add
unnccessary costs and complexity wall discourage rather than encourage investment in werking
forests, harvesting operations, bioenergy, wood products, and paper manufacturing. Unclear or
contradictory signals from federal agencics could discourage biomass utilization as an encrgy
solution.

The carbon neutrality of forest biomass has been recognized repeatedly by numerous
studies, agencies, mstitutions, legislation, and rules around the world, and there has been no
duispute about the carbon neutrality of biomass derived from residuals of forest products
manufacturing and agriculture. Our constituents emploved in the biomass supply chain deserve a
lederal policy that recognizes the clear benefits of forest bioenergy, We urge vou to ensure that
federal policies are consistent and reflect the carbon neutrality of forest bioenergy.

Sincerely,
. -
Susan M. Collins JT Merktey
United States Senator United Stales Senator

R T A
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December 23, 2015

T'he Honorable Jett Sessions
United States Senate
Washington, D.C. 20510

Dear Scnator Sessions:

Thank you for your June 30, 2015, letter to U.S, Envitonmental Pratection Agency Administrator

(+ina McCarthy, U.S. Department of Agriculture Sccretary Thomas J. Vilsack, and U.S. Department of
Energy Seeretary Ernest Moniz, regarding the role of forest bioenergy in meeting our Nation’s energy
and climate goals. They have asked us to respond on their behalf.

The President’s Climate Action Plan and All-of-the-Above Energy Strategy lay a foundation for a clean
energy future and foster expansion of renewable cnergy, including biomass. At the same time, the
President’s Climate Action Plan highlights the critical role that America’s forests play in addressing
carbon pollution in the United States. Our agencics agree that production and use of biomass cuergy can
be an integral part of regimes that promote conservation and responsible forest management. States also
recognize the importance of forests, and many have been developing a variety of forest and land use
management policies and programs that both address climate change and foster increased biomass
wtilization as part of their energy future.

Recent EPA regulatory action and scientific work on assessing biogenic carbon dioxide (CO3) ecmissions
from stationary sources is part of this broad climate strategy. [n August 2015, EPA released the (inal
Clean Power Plan (CPP), which describes the ways in which the usc of biomass may be a component of
state plans. For example, in the CPP, EPA gencrally acknowledges the benefits of waste-derived
biogenic feedstocks and certain forest- and agriculture-derived industrial byproduct feedstocks and
expects that these fecdstocks would likely be approvable in a state pian. To support states and
stakeholders in incorporating bioenergy in their state plans, EPA plans to hold a public workshop in
carly 2016 for stakeholders to share their successes, experiences, and approaches to deploying biomass
in ways that have been, and can be, carbon bencficial. In addition, EPA has also developed a revised
Framework for Assessing Biogenic Carbon Dioxide from Stationary Sources that can assist states when
considering the role of biomass in statc plan submittals. The revised report takes into account the latest
information from the scientitic community and other stakeholders, including findings from EPA’s
Science Advisory Board (SAB) review of the first draft framework. EPA is continuing to refine its
accounting work through a second round of targeted peer review with the SAB in 2015.!

" The revised dralt Framework and SAB peer review request memo can be found at:

http://epa.gov/climatechange/ghgemissions/biogenic-emissions.htnl. Information regarding the SAB peer review process can
be found at: www.cpa.gov/sab/,
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USDA recognizes the important role forest management and biomass will play in both our energy and
climate future. Increasing the demand for wood for energy results in more forest area, more forest
investment, and potential greenhouse gas reductions. To increase forest stocks and improve forest
health and management, we must develop incentives that keep working forestland forested and support
forest restoration, reforcstation, and afforestation. This is all the more critical, especially amid
development pressures and increasing threats from insects, disease, and wildfire.

Under USDA’s Wood to Energy Initiative, USDA has supported over 230 Wood Energy projects
through nearly $1 billion in grants, loans, and loan guarantees since 2009 through a host of programs,
including the Renewable Energy for America Program and the Biomass Crop Assistance Program.
LUSDA has established state-wide wood energy teams in 19 states that are helping deliver needed
technical and financial assistance (o expand those markets further.

DOE recognizes the importance of wood as a renewable energy source. DOE is leading efforts to
develop and demonstrate technologies for producing cost-competitive advanced biofucls rom non-food
biomass resources, including forest and wood resources, algae, and waste streams. These efforts require
rigorous scientific study and evaluation to understand the impacts of various biomass feedstocks,
especially woody resources, to optimize the benefits of their use.

[n the context of the President’s Climate Action Plan and All-of-the-Above Energy Strategy, DOE,
EPA, and USDA will work together to ensure that biomass energy plays a role in America’s clcan
energy future. As stated in your letter, the American people descrve a Federal policy that recognizes the
benefits of forest biocnergy. Together, our agencies are working carefully and counsistently to quantify
the benefits of using wood for energy.

Again, thank you for your letter, If you have further questions, please contact us, or your stafl may
contact Ms. Patricia Haman in the EPA’s Office of Congressional and Intergovernmental Relations at
(202) 564-2806; Ms. Jaime Shimek, DOL’s Deputy Assistant Secretary for Senate Affairs at (202) 5806-
5450; or Mr. Todd Batta, USDA’s Assistant Secretary for Congressional Relations at (202) 720-7095.

Sincerely,
F T b /
N Qi %) @ @vﬁ—/ M% oot
[ 4
Janet G. McCabe Dr. David T. Danielson Dr. Robert Johansson
Acling Assistant Administrator  Assistant Secretary Chief Economist
Oftice of Air and Radiation Office of Energy Efficiency  U.S, Department of Agriculture
U.S. Environmental Protection and Renewable Energy

Agency U.S. Department of Energy
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November 20, 2015

The Honorable Mathy Stanislaus

Assistant Administrator

Office of Solid Waste and Emergency Response
U.S. Environmental Protection Agency

Ariel Rios Federal Building

1200 Pennsylvania Ave., NW

Washington, DC 20460

Re:  The Regulatory Status of Railroad Ties

Dcar Administrator Stanislaus:

Last year, EPA proposed to add additional fuels to the list of categorical non-waste fuels under
40 C.I.R. 241.4. (Proposed Additions to List of Section 241.4 Categorical Non-Waste Fuels, 79
Fed. Reg. 21006 (Apr. 14, 2014)). Fuels on this list may be combusted for energy recovery by
facilitics subject to EPA’s 2013 (inal “Boiler MACT” rule, National Emission Standards jor
Hazardous Air Pollutants for Major Sources. Industrial, Commercial, and Institutional Boilers
and Process Heaters; Final Rule, 78 Fed. Reg. 7138 (Jan. 31, 2013). It is our understanding that
EPA expects to finalize this proposal shorily.

Among the fuels EPA proposed to identify as non-waste fuels are creosote-treated rail ties
(CTRTS). It is our understanding that comments submitted on that proposed rule requested EPA
to also list three newer types of rail ties that are increasingly being placed into service in addition
to or as alternatives to CTRTSs, and included extensive data to support that request. These other
ties are creosote-borate dual treated rail ties (CBTRTSs), copper naphthenate treated rail ties
(CNTRTs), and copper naphthenate-borate dual treated rail ties (CNBTRTSs).

The data submitted to EPA in commenis show that levels of contaminants in CBTRTs, CNTRTs,
and CNBTRTSs are comparable to or lower than those in traditional fuels and also comparable to
or lower than those in CI'RTs. EPA has previously determined that “borate-treated wood meets
the legitimacy criterion [set forth in 40 C.F.R. §241.4] on the level of contaminants and
comparability o traditional fuels.” (Jdentification of Non-Hazardous Secondary Materials That
Are Solid Waste; Final Rule, 76 Fed. Reg. 15456, 15484, (Mar. 21, 2011)). The comments also
include substantial information showing that these newer materials are processed in the same
manner as CTRTs, are managed as a valuable commodity, and meet the meaningful heating
value threshold relied upon in the final rule listing CTRTs as a non-waste fuel.



Assistant Administrator Stanislaus
November 20, 2015
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It is our hope that EPA will list these newer types of ties in the forthcoming final rule. However,
if EPA docs not take final action on these ties at that time, we request EPA to summarize the
information received, explain whether that information meets the standard for listing a material
as a non-waste fuel, and, assuming that it does, use the preamble of the forthcoming final rule to
express its intention to list CBTRTs, CNTRTs, and CNBTRTS as categorical non-waste fuels
under 40 C.F.R. §241 .4 in the very near future.

In addition, given that these newer materials have favorable endurance and environmental
characteristics, have been in use for a relatively short time, and are in the early stages of their
useful primary life, it is unlikely that many will be removed from service in the near future.
However, given that rail ties treated with different types of preservatives cannot be distinguished
from one another without extensive testing, even the possibility that a few newer ties may be
mixed with CTRTs may cause combustors o stop combusting rail ties until EPA promulgates a
new rule, resulting in unnecessary stockpiling, or even land disposal, of these biomass fuels.

To avoid this adverse outcome, we also ask EPA to announce that it will use its enforcement
discretion to forgo taking enforcement action against combustors of railroad ties based on a
failure to demonstrate what type of rail ties they are combusting, until EPA has the opportunity
to address these newer ties through rulemaking. There is ample precedent for such action. See,
e.g., 67 Fed. Reg. 18899 (Apr. 17, 2002) (enforcement discretion for failure to report releases of
certain pollutants until an administrative reporting exemption was promulgated in 2006).

Finally, we request EPA to facilitate state efforts to utilize the one-year extension available under
section 112(i)(3)(B) of the Clean Air Act, 42 U.S.C. §7412(i)(3)(B) to enable facilities to
continue combusting rail ties beyond the January 31, 2016 effective date of the Boiler MACT
final rulc.

Thank you to your attention to this matter. Please let us know how you intend to address this
issue by December 4, 2015.

Sincerely,

James M. Inhofe Lamar Alexinder ’

Chairman United States Senator
Committee on Environment and Public Works
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Charles Grassley
United States Scnator

q;ﬁ‘i m::r‘m

Jerry Moran
United States Senator

cc: Stan Meiburg, EPA
Bames Johnson, EPA
Betsy Devlin, EPA
Jim Laity, OMB
Kevin Bromberg, SBA

United States Senator

Sessions
United States Senator
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OFFICE OF
SOLID WASTE AND
CMLHGLNCY RESPONSE

The Honorable Jeff B. Sessions. 111
['nited States Senate
Washington. D.C. 20510

Dear Senator Sessions:

Thank you for vour letter of November 20, 2015. to the UL.S. Environmental Protection Agency
(EPA) concerning the addition of three types of railroad ties to the list of categorical non-waste
tuels in 40 CFR 241.4. The three types of treated railroad ties referenced in vour letter are dual
treated creosote-borate ties. copper naphthenate ties. and dual-treated copper naphthenate-borate
ties. You requested that these materials be added 10 a current {inal rulemaking that addresses
whether creosote-treated rail ties (CTRTs) are categorical non-wastes when combusted. That rule
is currently undergoing EPA and interagency review. In the alternative, you requested that the
EPA express its intention to list these materials as categorical non-waste fuels under section

241 .4 in the very near future.

Your letter also requested that the EPA facilitate state efforts to use the onc-year extension
authority provided in section 112(1)(3)(B) of the Clean Air Act. 42 U.S.C. § 7412(1)(3)(B). to
enable facilities to continue combusting railroad ties bevond the January 31, 2016. etfective date
ot the Boiler MACT ftinal rule. You also asked that the agency use its discretion to forgo taking
enforcement action against combustors of railroad ties until the three types of railroad ties are
addressed in a future rulemaking.

In an August 21, 2015, letter to Barnes Johnson. the EPA’s Director of the Office of Resource
Conservation and Recovery, the Treated Wood Council (TWC) requested the agency consider a
categorical non-waste determination for dual treated creosote-borate railroad ties. copper
naphthenate treated railroad ties, and dual treated copper naphthenate-borate railroad ties. In
support of this request. the 1 WC submitted supplemental data on the three types of railroad tes.
Based on information provided to date, we believe these three types of treated railroad ties may
be candidates for a proposed categorical non-waste listing and expect to begin development of a
proposed rule regarding these listings in the near future.

The EPA action on the three types of treated railroad ties. however, must follow required
rulemaking processes, under the Administrative Procedure Act. These processes include public

Internet Address (R} e Pitp /'www epa Gov
Recycled/Recyclabie ® Prnted with Vegetable O Based inks on *00%: Posteonsumer Process Chionng Free Recycled Paper



notice and opportunity for comment. Inclusion of the three tyvpes of treated railroad ties within
the current final rulemaking would not afford the public these opportunitics.

Your letter also indicated that these newer types of treated railroad ties have favorable endurance
and environmental charactenistics. However, because railroad ties treated with different types of
preservatives cannot be distinguished from one another without extensive testing. a tew of the
new types of railroad ties may have been mixed in with CTRTs (which compromise the majority
of the railroad tics today). Such mixing may cause combustors to stop burning railroad ties
altogether until a new rule on the additional three types of railroad ties is promulgated. Your
letter expressed concern that this would result in unnecessary stockpiling or land disposal of the
railroad ties.

The agency has concluded based on information it has now, that if CTRTs are determined to be
categorical non-wastes under the current tinal rulemaking, CTRTs with very small (i.e., de
minimis) amounts of the newer three types of railroad ties could be combusted as non-waste
fuels even if there is no categorical listing rule for that new material. This conclusion is
consistent with statements concerning construction and demolition (C&D) wood in the March
2011 final Non-Hazardous Secondary Materials rule where the EPA acknowledged that C&D-
derived wood may meet the legitimacy criteria even if it contains de minimis amounts of
contaminants (76 FR 15486).

Combustors may also make self-determinations of their material under 40 CFR 241.3(b). In
order to be considered a non-waste fuel under that section. a combustion source may ensure the
appropriate regulatory criteria in 241.3(b)(4) are met and make a non-waste determination for the
treated railroad ties produced from processed. discarded non-hazardous secondary materials. If a
source combusting these materials cannot make this determination. it may burm the fuel under
solid waste incineration standards issued under Clean Air Act section 129, 42 U.S.C. §7429. In
either case. the railroad ties can be used as a fuel in licu of landfilling if the applicable emissions
standards arc met.

Regarding the use of a compliance extension, the applicable statutory provision at 42 U.S.C. §
7412(1)3)B) is implemented in the EPA’s regulations at 40 CFR § 63.6(i)(4). T'he requirements
for the compliance extension are:

* The request generally must be submitted no later than 120 days before the comphance

date.

* The request must be based on additional time needed for the installation of controls.

« The request may be submitted after the 120 day deadline. if the need for the compliance
extension request arose after the submittal deadline, and before the otherwise applicable
compliance date and the need arose due to circumstances beyond the reasonable control of
the owner or opcrator.

As discussed previously, we believe that sources burning treated railroad ties would be subject to
emissions standards contained in the Boiler MACT if they meet the non-waste criteria and make
a self-determination under 40 CFR 241.3(b). There is nothing in your letter that indicates that

additional time is needed for the installation of controls to comply with the Boiler MACT. which



must be demonstrated for purposes of an extension of the compliance date. fowever, if a
specific source needs additional time for the installation of controls. since the deadline for the
120 day submittal has passed. those sources should work with their state permitting authority as
soon as possible. We emphasize that such requests received after the 120 day deadline must
demonstrate that the “need arose due to circumstances bevond reasonable control of the owner or
operator.”

We coordinated with the Office of Enforcement and Compliance Assurance and, for the reasons
described above. there is no need or basis for the agency to issue a “no action assurance” letter to
allow for this activity during the time the agency evaluates the need for rulemaking for additional
categorical determinations. In addition. a no action assurance should be recognized as an
exceptional and unusual action taken to avoid extreme risks to public health or safety, such as to
address an emergency or other urgent hardship. and not as a substitute for an open and public
rulemaking process such as those currently underway.

In summary. the EPA’s anticipated rulemakings on the three additional types of treated railroad
ties, the agency’s determination that CTRTs can contain de minimis amounts of these additional
materials. the option of pursuing self-determinations under 40 CFR 241.3(b), as well as
recommendations regarding the applicability of compliance extensions under 42 U.S.C. §
7412(i)3)(B). should address your concerns relative to combustion of these treated railroad ties
as non-waste fuels.

Again, thank you for your letter. If you have further questions, please contact me or your staff
may contact Raquel Snyder, in the EPA’s Office of Congressional and Intergovernmental
Relations. at snyder. raquel’aepa gov. or at (202) 564-9586.

Sincerely.,
Mathy Stanislaus

Assistant Administrator
Office of Land and Emergency Management
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Congress of the United States
Wasghington, BL 20510

February 26, 2016

The Honorable Gina McCarthy Ms. Heather McTeer Toney
Administrator Regional Administrator, Region 4
Environmental Protection Agency Environmental Protection Agency |
1200 Pennsylvania Avenue NW Atlanta Federal Center :
Washington, DC 20460 ' 61 Forsyth Avenue, SW

Atlanta, GA 30303
Dear Madam Administrator and Ms. Toney: I

We write to express serious concern regarding the Environmental Proteftion
Agency’s (EPA) administration of the Comprehensive Environmental Resppnse,
Compensation, and Liability Act (CERCLA), otherwise known as Superfund| In
particular, EPA’s designation of “potentially responsible parties” (PRPs) through an
“air deposition” theory of liability appears to rest on questionable legal authority and
may set a troubling precedent for all facilities in the United States which generate air
emissions subject to the Clean Air Act and other relevant statutes. |

As you are aware, on September 22, 2014, EPA proposed placing the|35th
Avenue site in North Birmingham on the National Priorities List. According to the
EPA Hazard Ranking System record that accompanied the proposal, “[a]ir i$ the
primary source of deposition within the 35th Avenue site . . . from smokestacks and
windblown particles from process fines and other stockpiled material.” In conjunction
with this air deposition theory, the agency has designated several facilities as PRP$ and
has informed the facilities that they may be forced to undertake cleanup actions or incur
financial liability for costs associated with any cleanup of the site. j

!

We are mindful of EPA’s repeated attempts to increase the scope of federal
regulatory authority, and we fear the application of the air deposition theory to
supposed “arrangers” under CERCLA represents a significant expansion of the
agency’s Superfund enforcement powers. Arranger liability attaches to any personf who
disposes of hazardous substances,! with “disposal” defined as the “discharge, deposit,
injection, dumping, spilling, leaking, or placing of any solid waste or hazardous waste
into or on any land or water so that such solid waste or hazardous waste or any

142 US.C. § 9607(a)(3).
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constituent thereof may enter the environment or be emitted into the air or discharge into
any waters.”2

A plain reading of this definition demonstrates that, to the extent air emissions
may be a factor in determining arranger liability, such emissions must result directly
from the discharge of solid or hazardous waste directly into or onto any land or water.
In other words, industrial air emissions from lawful sources are to be regulated under
the Clean Air Act, not CERCLA. However, EPA seems intent on pressing the air
deposition theory in North Birmingham, while having also endorsed the theory in an
amicus curiae brief filed recently in the Ninth Circuit Court of Appeals. EPA’s ‘egal
positions raise serious questions regarding the agency’s understanding of its statutory
authority.

Similar reservations are expressed in the enclosed resolution, adopted jointly by
the Alabama House of Representatives and Alabama Senate and approved by the
Governor of Alabama on June 9, 2015. The resolution describes the 35th Avenue site
proposal and provides that EPA is “attempting to impose a novel and overbroad ‘air
deposition’ theory of Superfund liability which would allow EPA to pursue industrial
facilities for contamination at non-contiguous properties on the basis of air emissions
which are subject to the federal Clean Air Act and authorized by a valid air operating
permit.” The resolution notes further that EPA’s “broad air deposition theory wiould
allow EPA to order businesses to clean up hazardous contamination within an
indefinite area before proving that the business was actually responsible.” Thus, we are
especially concerned with the due process implications associated with this charge.-

The resolution also suggests that EPA is pursuing the air deposition theory “as
an illicit means for funding policy initiatives which are outside its regulatory
authority.” Indeed, the 35th Avenue site proposal appears to be part of an
“environmental justice” initiative for EPA to become a de facto redevelopment authority
in Birmingham.3 Tellingly, the proposal follows a 2011 planning document in which
EPA announced its intent to “go beyond traditional injunctive relief to stop illegal
pollution . . . and, where appropriate and agreed to by defendants, to include
Supplemental Environmental Projects . . . that provide benefits to communities,” as|well
as to “leverage benefits resulting from enforcement activities.”* !

Finally, the resolution describes prior objections to the 35th Avenue site pro;iaosal
from the Alabama Attorney General and Alabama Department of Environmental
Management (ADEM). For example, ADEM repeatedly informed EPA that it did not
concur with the proposed listing, as the Attorney General explained in a letter prmfided

l

2 ld. § 6903(3) (emphasis added).
3 See Environmental Protection Agency, Region 4 Superfund, Annual Report, FY 2014 at 5. -
* Environmental Protection Agency, Plan E] 2014: Advancing Environmental Justice Through
Compliance and Enforcement (Sept. 2011).
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to EPA on January 20, 2015. Under the 1997 “Fields Memorandum,” ADEM'’s decision
to withhold concurrence required EPA to work closely with the State of Alabama prior
to formally proposing a site for the National Priorities List. Yet the Attorney General’s
comment letter indicates that EPA neglected to follow the procedure outlined in the
Fields Memorandum, suggesting agency disregard for state coordination and mput
during the site proposal process. ;
|
EPA’s air deposition theory and corresponding proposal to place the 35th
Avenue site on the National Priorities List raise important legal and scientific queslions
and present substantial risk for businesses that may have little to no responsibility for
site contamination. For these reasons, the state Legislature, Governor, and Attorney
General for Alabama have each requested EPA to reconsider its position. '

We believe these requests are justified, and we urge EPA to give them careful
attention.  Furthermore, so that we may confirm the agency’s appropriate
understanding of CERCLA and related legal authorities, we request your staff to
schedule a meeting with our offices at the earliest opportunity to discuss the concerns
raised above and in the enclosed resolution. l
|
Yours very truly, i

w |

; Richard Shelby
United States Senator United States Senator

ry Palmer
States Representative

(vl Sen. James M. Inhofe, Chairman, Committee on Environment and Public W yrks
Sen. Thad Cochran, Chairman, Committee on Appropriations
Sen. M. Michael Rounds, Chairman, Subcommittee on Superfund, Waste
Management, and Regulatory Oversight, Committee on Env:ronmerr, and
Public Works
Sen. Lisa Murkowski, Chairman, Subcommittee on the Interior, Environment,
and Related Agencies, Committee on Appropriations '
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ENROLLED, SJR97,
URGING INCREASED OVERSIGHT OF AND OPPOSITION TO

EPA'S ACTIVITIES IN ALABAMA.

WHEREAS, the Alabama Department of Environmental
Management (ADEM) is entrusted by the citizens of Alabama to
manage the State's resources in a manner compatible with the f
environment and the health and welfare of the citizens of theI

State; and
WHEREAS, ADEM oversees a comprehensive and

coordinated program of environmental management capable of

protecting Alabama's citizens from environmental and health I
l
hazards; and (

|

WHEREAS, ADEM has an exemplary record of applying
its regulatory programs in a fair and consistent manner; and

WHEREAS, Alabama depends on strong, viable

{

|
businesses to provide jobs, stability, and tax revenue for its

|

diverse communities; and

WHEREAS, businesses which comply with all applicabl$

federal, satate, and local environmental obligations should baf

)

free to operate without persistent interference from the }

Page 1
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United States Environmental Protection Agency (EPA) and
others; and |

WHEREAS, EPA has applied its enforcement authority ;
arbitrarily and unfairly in some of its activities in North ]
Birmingham and Tarrant; and !

WHEREAS, EPA has proposed the "35th Avenue Site” in .
North Birmingham for inclusion on the National Priority List ‘
(NPL) of Superfund sites, despite inadsquate technical and ?
legal basis for doing so and without the State's support; and |

WHEREAS, EPA 1s attempting to impose a novel and
overbroad "“air deposition" theory of Superfund liability which
would allow EPA to pursue industrial facilities for

contamination at non-contiguous properties on the basis of air

emissions which are subject to the federal Clean Air Act and
authorized by a valid air operating permit; and i

WHEREAS, EPA's broad air deposition theory would ‘
allow EPA to order businesses to clean up hazardous
contamination within an indefinite area before proving that
the business was actually responsible; and

WHEREAS, EPA is pursuing this air deposition theoryi
as an illicit means for funding policy initiatives which are

outside its regulatory authority; and
WHEREAS, EPA lacks legal authority under the

Comprehensive Environmental Response, Compensation, and

Page 2
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Liability Act (CERCLA) or other federal law to impose this
theory of air deposition liability; and

WHEREAS, the Alabama Attorney General has submitted

comments to EPA vigorously objecting to EPA's methods of
investigating the 35th Avenue site, assessing its own
findings, proposing the site for inclusion on the NPL, and
identifying PRPs; and

WHEREAS, ADEM has objected to EPA proposing the site
for inclusion on the NPL; now therefore, i

BE IT RESOLVED BY THE LEGISLATURE OF ALABAMA, BOTH 5
HOUSES THEREOF CONCURRING, That we urge the EPA to reconsider
its proposal to include the 35th Avenue site on the NPL
without the support of the State. ;

BE IT FURTHER RESOLVED, That we urge EPA to refrain |
from acting outside of its statutory authority in North ’
Birmingham, Tarrant, and other communities in Alabama, and 1
specifically to abandon its questionable *"air deposition” ?
theory of CERCLA liability.

BE IT FURTHER RESOLVED, That we urge the Attorney

General and ADEM to combat the EPA's overreach and request

that the Governor and Alabama's Congressional Delegation take
any and all steps within their power to ensure that EPA's i
|

activities in Birmingham, and elsewhere throughout the state,

remain squarely within its express statutory authority and are

Page 3
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appropriate for a science-based, regulatory agency entrusted
with regulating American businesses.

BE IT FURTHER RESQOLVED, That we support the comments
and objections offered by the Attorney General and ADEM in
response to EPA's overreaching, and we support both the
Attorney General and ADEM as they continue in their legal

opposition to the EPA's overreach.

Page 4
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President and Presiding Officer of the Senate

T

Speaker of the House of Representatives

02-JUN-15

I hereby certify that the within Senate Joint Resolution
originated in and was adopted by the Senate, as amended.

House

Patrick Harris
Secretary

of Representatives

Adopted: 03-JUN-15

By: Senator Waggoner
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5 n % REGION 4
g : ATLANTA FEDERAL CENTER
) £ 61 FORSYTH STREET
TS ATLANTA, GEORGIA 30303-8960
MAR 29 2016

The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20515

Dear Senator Sessions:

Thank you for your February 26, 2016, letter to the U.S. Environmental Protection Agency’s Administrator,
Gina McCarthy, and myself regarding the 35th Avenue Superfund Site (Site) located in Birmingham,
Jefferson County, Alabama. We appreciate your attention to this issue, as well as that of the State of
Alabama (State). Based on our reading of your letter, we understand you to be raising three concerns related
to the EPA’s proposed listing of the Site on the National Priorities Listing (NPL) pursuant to the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA or Superfund): (1) the
Agency’s designation of Potentially Responsible Parties (PRPs) through an “air deposition” theory of
liability; (2) the Agency’s efforts related to environmental justice; and (3) the Agency’s coordination with
the State prior to and following proposal of the Site to the NPL.

The EPA believes that it is critical that the State and all of the parties involved understand that the listing of a
site on the NPL and enforcement against PRPs under any type of liability theory are separate and distinct
activities based on different authorities under Superfund. Superfund liability is not considered when
evaluating a site for listing on the NPL, nor is liability established or apportioned based on the decision to
propose or finalize a site on the NPL.

With respect to your concerns about the EPA’s enforcement approach and/or theories of liability against any
PRP associated with the Site, unfortunately the EPA cannot engage in any level of discussions with third
parties, including members of Congress, as articulated in the Memorandum from Granta Y. Nakayama, dated
March 8, 2006, and titled “Restrictions on Communicating with Outside Pames Regardmg Enforccmcnt
Actions™ https://www.epa.gov/enforcement/restrictions-communicating-
enforcement-actions. However, I am able to address the remaining concerns raised in your letter, as well as

any additional questions you may have regarding the environmental conditions and the EPA response efforts
to date at the Site.

On September 22, 2014, the EPA proposed to include the 35th Avenue Site on the NPL. The identification of
sites for listing on the NPL is intended to guide the EPA in: a) determining which sites warrant further
investigation to assess the nature and extent of the human health and environmental risks associated with a
site; b) identifying what CERCLA-financed remedial actions may be appropriate; c) notifying the public of
sites the EPA believes warrant further investigation; and d) serving notice to PRPs that the EPA may initiate
CERCLA-financed remedial action. As the D.C. Circuit Court of Appeals has held, the NPL serves primarily
as an informational tool for use by the EPA in identifying, quickly and inexpensively, those sites that appear
to present a significant risk to public health or the environment. See CTS Corp. v. EPA, 759 F.3d 52, 56
(D.C. Cir. 2014); Carus Chem. Co. v. EPA, 395 F.3d 434, 441 (D.C. Cir. 2005); Wash. State Dep't of
Transp. v. EPA, 917 F.2d 1309, 1310 (D.C. Cir. 1990).

In order to determine whether a site may be proposed or added to the NPL, the EPA uses the Hazard Ranking
System (HRS). Sites that score greater than 28.50 based on the HRS are eligible for the NPL. The HRS score
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scientifically reflects an assessment of the relative threat to human health and the environment posed by the
release or threatened release of hazardous substances at a site. The 35" Avenue site’s score at the time of
proposal to the NPL was 50.00. Consistent with CERCLA, this score relied solely on the Site’s soil exposure
pathway, due to widespread soil contamination in the residential neighborhoods of Fairmont, Collegeville
and Harriman Park. This was based on results of sampling events conducted in 2013 and 2014 in these
neighborhoods that revealed elevated concentrations of lead, arsenic and Benzo (a) pyrene. Environmental
justice concerns are not a part of a site’s HRS score or used to qualify a site for NPL listing.

In the HRS supporting materials the EPA identified several facilities as the possible sources of contamination
detected in residential soil due to their proximity to the Area of Contamination (AOC), the type of plant, the
processes utilized at the plant, and the history of releases contributing to the commingled contamination of
the AOC over the period of many years. Identification of potential sources of contamination is a typical part
of HRS supporting materials. This does not, however, establish liability. Liability is established at a site
through a separate process using different CERCLA authorities. While the Agency’s investigation is still
underway, the presence of contaminants in the residential neighborhoods is potentially due to a number of
routes, including use of solid waste as fill material, storm water runoff from facilities, continued migration of
contaminants from frequent flooding in the area, and facility air emissions. These emissions occurred prior
to, in absence of or in exceedance of Clean Air Act permits.

A public comment period on the proposed NPL listing was held from September 22, 2014 to January 22,
2015. The EPA received numerous public comments both in support and in opposition to a final listing,
including letters from the Alabama Department of Environmental Management (ADEM) and the Alabama
Attorney General. In those letters, the State requested review of the EPA’s decision through the dispute
resolution process outlined in the July 25, 1997 OSWER memorandum titled, “Coordinating with the States
on National Priorities List Decisions — Issue Resolution Process.” Prior to making a final listing decision, the
EPA must consider all comments received on a proposed NPL site and respond to significant comments in
writing. After consideration of all comments, if the Site still qualifies for listing on the NPL, the EPA will
welcome informal deliberations with ADEM. Depending on the outcome of those deliberations, as
appropriate, the EPA will follow the process outlined in the above “Issue Resolution Process” memorandum,.
The EPA is committed to consultations with the State prior to making any future decision, for example, to
add the Site on the NPL through a final rule, to pursue additional cleanup approaches, or to withdraw the
proposal to list the Site.

I believe that we share the common goal to protect and improve the quality of life for Alabama residents. As
such, the EPA welcomes any further discussions on the proposed listing of the 35" Avenue site on the NPL
or any other issues related to the environmental conditions and ongoing EPA response efforts at the Site. 1
have directed my staff to arrange for a meeting with your office at your earliest convenience. If you have
additional questions please contact Allison Wise at (404) 562-8327.

Sincerely,

M/W@ ’

Heather McTeer Toney
Regional Administrator

ce: Mathy Stanislaus, OLEM

Franklin Hill, Superfund Division



JEFF SESSIONS O 7"0(0 B { §7 (8 o

ALABAMA ARMED SERVICES
JUDICIARY
ENERGY AND NATURAL RESOURCES

WAnited States Senate -

WASHINGTON, DC 205100104

January 18, 2007

Mr. Stephen L. Johnson
Administrator

Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Dear Mr. Johnson:

lam writing you to express my concern regarding continuing delays in the implementation
of the Army's environmental remediation program at Redstone Arsenal. If allowed to continue,
these delays will cause our Base Realignement and Closure plans to be delayed, resulting in the
commitment of significantly more tax dollars to complete implementation.

I urge you to consider the taking the following actions that I believe will expedite the
implementation of the environmental remediation program.

. Expedite completion of the Federal Facility Agreement (FFA) as quickly as possible in order
to resolve redundant regulation and scoping issues.

L Provide adequate staffing to complete the timely review of environmental program
documents within the spirit of the draft Federal Facilities Agreement.

. Allow documentation to be completed under the guidance available when the document
was initiated rather than require all new guidance to be incorporated as it is developed.

. Ensure that enforcement and remedial actions are consistent with other DoD, Federal,
non-Federal, and Superfund-managed NPL sites within Region 4, with due consideration
given to the current and reasonably expected future uses at the installation.

Thank you for your prompt consideration. 1look forward to your response and the timely
resolution of this matter.

nited States Senator

JSijm
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The Honorable Jeff Sessions

United States Senate

SR-335 Russell Senate Office Building
Washington, DC 20510

Dear Senator Sessions:

Thank you for your January 18, 2007, letter to Stephen L. Johnson, Administrator of the
U.S. Environmental Protection Agency (EPA), expressing your concerns regarding continuing
delays in the implementation of the Army’s environmental remediation program at Redstone
Arsenal. Your letter was forwarded to me for a response.

In the letter, you suggested the following actions that EPA could take to expedite the
remediation program at Redstone Arsenal: 1) expedite completion of the Federal Facilities
Agreement (FFA); 2) provide adequate staffing to complete the timely review of documents; 3)
allow documents to be completed under the guidance available when the document was initiated;
and 4) ensure that enforcement and remedial actions are consistent with other DoD, Federal, non-
Federal, and Superfund-managed National Priority List (NPL) sites within Region 4. T will
address each of these suggestions in the following paragraphs.

On December 19-20, 2006, representatives from EPA, the Army, and the Alabama
Department of Environmental Management (ADEM) met to conclude the negotiation of the
Redstone Arsenal FFA. In that session, all outstanding FFA issues were resolved to the
satisfaction of all parties, and the complete document is anticipated to be routed to the respective
agency headquarters for signature by May 1, 2007. The FFA will provide a framework for the
remediation process at Redstone Arsenal, with clearly stated roles and responsibilities of
Redstone Arsenal, ADEM, and EPA project managers, In addition, the FFA requires that
Redstone Arsenal submits and annually updates a Site Management Plan with remediation
schedules and milestones which are agreed to by all parties. Finalization of the Redstone
Arsenal FFA should serve to resolve redundant regulation and scoping issues.

Over the past two months, Region 4 has provided additional staff for EPA’s oversight of
Redstone Arsenal’s environmental remediation program. Three Remedial Project Managers
(RPMs) in Region 4’s Federal Facilities Branch are now assigned to the project, as well as
additional technical support staff (ecological and human health risk assessors, hydrogeologists
and chemists) from other areas of the Superfund Division. In addition, Region 4 has allocated
approximately $250,000 to the Remedial Oversight Contract for Fiscal Year 2007 to provide
technical support to the RPMs for document reviews and oversight of field activities conducted
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by the Army at Redstone Arsenal. We believe these additional resources will result in more
efficient and timely review and oversight of all documents and activities associated with
Redstone Arsenal’s environmental remediation program.

There have been some instances where chemical-specific screening, ecological or human
health based benchmarks have been updated while various Redstone Arsenal remediation
documents were in preparation. As is our standard operating practice, EPA required that these
updated standards be incorporated in those documents to ensure that Redstone Arsenal’s cleanup
efforts would result in maximum protection of human health or the environment. In the future,
my staff will make every effort to collaborate closely with Redstone Arsenal personnel to make
certain that new ecological or human health benchmarks or standards are included in documents
under preparation, only if such inclusion will result in 2 more protective cleanup action.

With respect to your final point, all enforcement and remedial actions which occur at
Redstone Arsenal are consistent with other DoD, Federal, non-Federal, and Superfund-managed
NPL sites within Region 4. The soon-to-be-finalized FFA for Redstone Arsenal contains many
provisions which ensure consistency in enforcement and remedial actions during the cleanup
process. In addition, the cleanup process at Federal Facilities often provides for more moderate
remedies than at non-Federal sites on the NPL. For example, many remedial actions at DoD
facilities in Region 4, with which EPA is in concurrence, involve the use of Institutional Controls
(IC) and Monitored Natural Attenuation (MNA). Both IC and MNA remedies require periodic,
long term monitoring, often for decades. The fact that the military services retain control of their
installations for the foreseeable future provides assurance to EPA that these monitoring-intensive
remedies will be maintained, resulting in maximum protection of human health and the
environment. At the same time, IC and MNA remedies are more cost-effective than active,
engineered remedies, and allow for more efficient use of resources. More passive and
mnexpensive remedies, such as ICs and MNA, are used with much less frequency at non-Federal
NPL sites, due to uncertainties surrounding future control of the property.

I hope this response has addressed your concems. If you have questions or need
additional information from EPA, please contact me or the Region 4 Office of Congressional and
Intergovernmental Relations at (404) 562-8327.

Sincerely,

61. 1. Palmer, Jr.

Regional Administrator

cc: Trey Glenn, Director, ADEM
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April 30, 2007

Mr. Stephen L. Johnson
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Dear Mr. Johnson:

I am writing to express my support for the grant application submitted by the Alabama
Department of Environmental Management (ADEM) to the US Environmental Protection
Agency.

Recently, ADEM formed a consortium with the cities of Auhumn, Demopolis, Selma,
Tarrant and Tuskegee for the cleanup of targeted brownfield sites. This funding, if awarded,
would enable ADEM to implement its Brownfield Cleanup Revolving Loan Fund, which would
allow the agency to provide low interest loans to members of the consortium and possibly
additional communities. As you know, this effort would enable these cities to assess and restore
contaminated sites in order to promote responsible economic development and community
enhancement.

After reviewing the grant application submitted by the Alabama Department of
Environmental Management, I am sure you will agree that this project has merit and is worthy of
funding. Therefore, I urge your utmost consideration and look forward to a favorable response.

If you have any questions or need additional information, please do not hesitate to contact
Michelle Tims, Grants and Projects Director, in my Birmingham office at 205-731-1500.

Very truly yours,

Jeff Sessions
United States Senator

JS:mjt
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The Honorable Jeff Sessions
United States Senate

Attn: Michelle Tims

1800 Fifth Avenue North
Birmingham, Alabama 35203-2171

Dear Senator Sessions:

Thank you for your letter of April 30, 2007, supporting the brownfields revolving loan
fund grant proposal from the Alabama Department of Environmental Management (ADEM). On
behalf of the U.S. Environmental Protection Agency (EPA), I regret to inform you that the
proposal from ADEM was not selected to receive a brownfields revolving loan fund grant.

Grant proposals were selected based on the criteria outlined in “Proposal Guidelines for
Brownfields Assessment, Revolving Loan Fund, and Cleanup Grants,” which is posted on our
brownficlds website (www.epa.gov/brownfields). Each proposal was carefully reviewed and
evaluated by a selection panel that applies these objective criteria in this highly competitive
program. EPA's reliance upon these objective criteria is critical to ensuring that this review
process remains open and fair. Although the proposal from ADEM was not selected in this
round, we encourage ADEM to reevaluate its proposal and resubmit it for consideration during
the FY2008 competition, should funding become available.

Thank you again for your interest in EPA’s Brownfields Program. If you have any
questions, you may contact me, or your staff may contact Amy Kover in EPA’s Office of
Congressional and Intergovernmental Relations at (202) 564-0555.

Sincerely.

‘/'Suén ﬁarker Bodine

Assistant Administrator
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The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

[ am pleased to inform you that one of your constituents, McWane Science Center, has
been highlighted in our new report, Achievements in Stratospheric Ozone Protection: Progress
Report, in recognition of the contributions they have made by promoting sun safety.

As we approach the 20™ anniversary of the Montreal Protocol, the achievements of our
many partners helped the nation meet its commitments under the Montreal Protocol and the
federal Clean Air Act. We could not have achieved these results without the collaboration of our
partners, including McWane Science Center. Partnerships such as these have spurred progress in
technology development and deployment to protect the ozone layer, save energy, and prevent
emissions of greenhouse gases.

For example, we have worked closely with pioneers in many fields to phase out high
priority “first-generation” ozone depleting substances, such as chlorofluorocarbons (CFCs), on a
faster schedule — and at less cost — than originally anticipated. We have also ensured that new
products and technologies are brought to the marketplace to assure a smooth transition away
from ozone depleting substances.

In addition, we have led a campaign to raise awareness about the effects of ozone
depletion on public health. Our programs and tools assist Americans, particularly vulnerable
school children, to reduce their lifetime risk of skin cancer from overexposure to the sun. Efforts
to protect the ozone layer will save trillions of dollars in societal health benefits over the next
several decades.
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If you would like to receive a copy of the report, or a briefing on the benefits arising from
our work to protect the ozone layer, including reductions of greenhouse gases, please contact me
or your staff may contact Ronna Landy in the Environmental Protection Agency’s Office of

Congressional and Intergovernmental Relations at (202) 564-3109. The report is also available
at http://www.epa.gov/ozone.

Sincerel

NE AN/

William L. Wehrum
Acting Assistant Administrator
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May 16, 2007

Mr. Stephen L. Johnson
Administrator

Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Dear Mr. Johnson:

I am writing to express my support for the grant application submitted by the Alabama
Clean Water Partnership (ACWP) to the US Environmental Protection Agency for the Five Star
Restoration Grant Program. '

This funding, if awarded, would support Phase II of an ACWP initiative to identify the
causes of excessive river bank erosion along 187 river miles of the Lower Tombigbee. This
erosion is leading to property loss, habitat degradation, and sedimentation in and along the river
bank, and it is critical that the ACWP develop and implement a long range plan in order to
decrease further erosion and restore and protect riverine habitat. Additionally, the ACWP would
educate and empower local citizens on stabilizing the riverbanks and identify economic
development opportunities.

After reviewing the proposal submitted by the ACWP, I am sure you will agree that this
project has merit and is worthy of funding. Therefore, I urge your utmost consideration and look
forward to a favorable response. If you have any questions or need additional information, please
do not hesitate to contact Michelle Tims, Grants and Projects Director, in my Birmingham office
at 205-731-1500.

Very truly yours,

Jeff Sessions
United States Senator

JS:mjt
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The Honorable Jeff Sessions
United States Senate
Washington DC 20510

Dear Senator Sessions:

Thank you for your letter of May 16, 2007, to Administrator Stephen L. Johnson
in support of Alabama Clean Water Partnership’s (ACWP) Lower Tombigbee River Five
Star Restoration Grant proposal. The Environmental Protection Agency (EPA)
appreciates your strong commitment to the goals of the Clean Water Act and welcomes
your input on the need for action to identify the causes of excessive river bank erosion
along the Lower Tombigbee River that is leading to property loss, and habitat
degradation along 187 miles of the river.

The Five Star Grants are awarded through a free and open competition process.
All of the proposals (184 for the 2007 competition) will be reviewed by a grants review
panel and scored based upon the following factors: education/training benefits;
ecological and socioeconomic benefits; the number, diversity, and strength of the
partnerships involved in the project; quality of on-the-ground restoration; long-term
stewardship of the project; how the project fits into a larger watershed planning
framework; and finally the value of the project as a demonstration for future work by the
same group or other groups. The review panel consists of the Five Star Grant Program
partners which include the National Fish and Wildlife Foundation (NFWF), the National
Association of Counties (NACo), the Wildlife Habitat Council (WHC), Southern Power,
and EPA. After the selection process is finalized all of the awards go through a 30-day
period of Congressional Notification, usually beginning in early June, before
announcements of the awardees are made public.

We greatly appreciate the strong support you have for the Lower Tombigbee
River Bank Erosion Project. If you have further questions, please contact me or your
staff may call Christina Moody in EPA’s Office of Congressional and Intergovernmental
Relations at (202) 564-0260.

/’Ww Gl

Benjamin H. Grumbles
Assistant Administrator
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WASHINGTON, DC 20610

May 27, 2011

The Honorable Lisa Jackson

Administrator

Environmental Protection Agency (EPA)

1200 Pennsylvania Avenue, NW, Room 3426 ARN
Washington, DC 20460

Dear Administrator Jackson:

For nearly a decade, repeated efforts were made in both the House and Senate to pass legislation
(commonly called the “Clean Water Restoration Act”) to fundamentally alter the Clean Water
Act (CWA) by expanding Federal government jurisdiction over water and land features whose
regulation is subject to state oversight. These bills, introduced in the 111" Congress by former
Senator Russ Feingold (D-WI) and former Congressman James Oberstar (D-MN), were never
even scheduled for floor consideration in either Chamber. The House version of the bill never
even came to a vote in committee. The reasons for this are simple. The measure was highly
controversial and was strongly opposed by a broad cross-section of economic interests, including
farmers, ranchers and small business people back in our home states and across the country.

In this context, we reviewed the Clean Water Act jurisdictional guidance document released by
your agency on April 27" and concluded, just as your agency has, that the guidance will
significantly expand federal control of private lands. In the process, it will almost certainly erect
barriers 1o economic activity and job creation, and it will greatly expand the possibility of
litigation against private landowners.

Despite revisions to some of the rhetoric in the document, the effect of the guldance will be to
expand federal control into areas currently reserved to state authority. Some experts have
characterized this guidance as circumventing Congress by effectively implementing the goals of
the Clean Water Restoration Act, despite the fact that Congress has never authorized such an
expansion of jurisdiction. Just as troubling as ignoring Congressional intent, the guidance
appears to disregard the fundamental tenet embodied in two decisions of the United States
Supreme Court (SWANCC and Rapanos) - that there are limits to federal jurisdiction.

It is particularly troubling that the guidance allows the U.S. Army Corps of Engineers and EPA
to regulate waters now considered entirely under state jurisdiction. This unprecedented exercise
of power will allow EPA to trump states’ rights, and vitiate the authority of state and local
governments to make local land and water use decisions. This is particularly troubling when we
have seen no evidence that the states are misusing or otherwise failing to meet their
responsibilities.
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Enormous resources will be needed to expand the CWA federal regulatory program. Not only
will there be a host of landowners and project proponents who will now be subject to the CWA’s
mandates and costs of obtaining permits, but an increase in the number of permits needed will
lead to longer permitting delays. Increased delays in securing permits will impede a host of
economic activities in our states. Commercial and residential real estate development,
agriculture, electric transmission, transportation, encrgy development and mining will all be
effected and thousands of jobs will be lost. Moreover, the agencies will need additional
resources to complete jurisdictional determinations and administer the overall program. As the
geographic scope of authority grows, so do the needs for program resources.

With that in mind, we request clarification on the draft guidance and request a response to the
following questions no later than June 15™:

1) The draft guidance appears to present a broad interpretation of Supreme Court Justice
Anthony Kennedy's “significant nexus™ test for determining federal regulatory
jurisdiction over wetlands by expanding this test to give EPA and the Corps jurisdiction
over any type of water body that has a connection to a navigable water body. Is this an
accurate description? If not, please explain why not.

2) The guidance states that “A hydrologic connection is not necessary to establish a
significant nexus, because in some cases the lack of a hydrologic connection would be a
sign of the water's function in relationship to the traditional navigable water or interstate
water, such ag retention of flood waters or pollutants that would otherwise flow
downstream to the traditional navigable water or interstate water.” Please explain in
more detail how there can be a significant nexus with a navigable water body without
there being a hydrological connection to that water body?

3) What wet areas of a State do not have a hydrological connection to larger, navigable
water bodies under federal jurisdiction? Please be specific to the classification of water
body that would not have a hydrological connection to navigable waters that are covered
by the Clean Water Act?

4) The draft guidance allows the agencies to “aggregate” the contributions of “similarly
situated” waters within an entire watershed when making a significant nexus
determination, thereby making it far easier to determine that a waterbody has a significant
nexus to a traditional navigable water or interstate water. Because the agencies have
historically looked solely at the waterbody in question when making jurisdictional
decisions, haven’t they now effectively expanded their scope of review to include the
overall watershed which may or may not reflect the actual functions of the singular water
on the traditional navigable water? Please explain how the aggregation is expected to
work and how this does not overstep your CWA authority.

i
|
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5) In the summary of key points contained within the draft guidance it states *the following
aquatic arcas are ‘generally not protected’ by the CWA."” Please explain the term
“generally” in terms landowners can understand and describe when the features listed in
this list are waters of the U.S.?

6) Your agency states in the proposed guidance that “Although guidance does not have the
force of law, it is frequently used by Federal agencies to explain and clarify their
understandings of existing requirements.” In addition, the draft guidance states “Each
jurisdictional determination, however, will be made on a case-by-case basis considering
the facts and circumstances of the case and consistent with applicable statutes,
regulations, and case law." Although your agency states this guidance will not have the
force of law, it appears it will have an impact on agency decisions that are made on the
ground, such as permitting decisions. Is that correct? Please explain in more detail how
this guidance will have an impact on decision making on the ground? Likewise, please
elaborate and describe a scenario under which an applicant would not have to rely on the
guidance, yet be free of legal consequences.

7) Applying for a Clean Water Act permit can cost thousands of dollars for an applicant.
First, if a landowner disagrees with a jurisdictional determination under this new
guidance, can a landowner challenge that determination? Second, if a permit is denied to
a farmer, rancher, small business owner or other entity, in whole or in part as a result of
this guidance, will the applicant be able to challenge the agency’s decision? If so, please
describe the process for an appeal. Can the mere assertion of jurisdiction be challenged
or would the applicant be required to go through the entire permitting process before a
challenge to the scope of jurisdiction to be raised?

8) The draft guidance states, “However, it is not the agencies’ intention that previously
issued jurisdictional determinations be re-opened as a result of this guidance.” Despite
agency intention, could previous jurisdictional determinations be challenged in court as a
result of this guidance? Will agency officials in the ficld be prevented from retroactively
modifying previous jurisdictional determinations under this draft guidance? Please
provide the section of the guidance, or other agency document, that clarifies this point.

Congress and the American people have made their voices heard on this issue in the last election.
We urge you to reject this economically devastating course of action.

Sincerely,

. b WAL
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TO: The Honorable Lisa Jackson FROM: Senator John Barrasso
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PHONE:  202.564.4700 T prone: 202.224.6441

SUBJECT:_‘—I E:lean Water Restoration Act DATE: May 27, 2011 o
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John Barrasso (R-WY)
Mike Crapo (R-ID)
Chuck Grassley (R-1A)
Orrin G. Hatch (R-UT)
ILisa Murkowski (R-AK)
John McCain (R-AZ)
Jeff Sessions (R-AL)
James E, Risch (R-1D)
Saxby Chambliss (R-GA)
Mike Johanns (R-NE)
David Vitter (R-LA)
John Thune (R-SD)
John Boozman (R-AR)
Roy Blunt (R-MO)
lerry Moran (R-KS)
Mike Enzi (R-WY)
Dan Coats (R-IN)
Lindsey Graham (R-SC)
Roger F. Wicker (R-MS)

Michael 5. Lee (R-UT)
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The Honorable Jeff Sessions
United States Senate
Washington, DC 20510

Dear Senator Sessions:

Thank you for your letter of May 27, 2011, to the U.S. Environmental Protection Agency (EPA)
Administrator Lisa P. Jackson expressing concern regarding the draft Clean Water Act jurisdictional
guidance document released on April 27, 2011, for public comment by EPA and the U.S. Army Corps of
Engineers. 1 appreciate the opportunity to better understand your concerns about the potential effect of the
guidance on the nation’s economic growth, job creation, and private landowners. As the senior policy
manager of EPA’s national water program, the Administrator has asked me to respond to your letter.

On April 27, 2011, the EPA and the U.S. Army Corps of Engineers announced the release of draft
guidance for determining whether a waterway, water body, or wetland is protected by the Clean Water
Act. This draft guidance would replace previous guidance to reaffirm and clarify protection for the
nation’s waters. The public comment period for the draft guidance was recently extended to July 31,
2011, to allow all stakeholders to provide input and feedback before it is issued. The draft guidance is
currently not in use by the agencies.

The draft guidance would reaffirm protections for small streams that feed into larger streams, rivers, bays
and coastal waters, affecting the integrity of those waters consistent with the statute and the relevant
decisions of the Supreme Court. It similarly would reaffirm protection for wetlands that filter pollution
and help protect communities from flooding. This draft guidance does not change any of the existing
regulatory exemptions from jurisdiction under the Clean Water Act. All of the Act’s exemptions from
permitting requirements for normal agriculture, forestry and ranching practices would also continue to
apply. Most importantly, the proposed guidance would not assert Clean Water Act protection for any
waters not previously covered by the Act. It would merely seek to clarify that some waters prcviously
protected under the Act continue to be protected under the law.

Your letter requested clarification on the draft guidance with regards to eight specific questions for which
we have provided answers in an enclosure. [ hope my letter and enclosed detailed responses effectively
address the questions in your letter.
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Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Denis Borum in EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-4836.

Sincerely,

T

Nancy K. Stoner
Acting Assistant Administrator

Enclosure



ENCLOSURE: Responses to Specific Questions

1) The draft guidance appears to present a broad interpretation of Supreme Court Justice

2)

3)

Anthony Kennedy's ''significant nexus'' test for determining federal regulatory jurisdiction over
wetlands by expanding this test to give EPA and the Corps jurisdiction over any type of water
body that has a connection to a navigable water body. Is this an accurate description? If not,
please explain why not. a

In Rapanos, Justice Kennedy stated: “In Solid Waste Agency of Northern Cook Cty. v. Army Corps
of Engineers, 531 U.S. 159 (2001) (SWANCC), the Court held, under the circumstances presented
there, that to constitute ‘navigable waters’ under the Act, a water or wetland must possess a
‘significant nexus’ to waters that are or were navigable in fact or that could reasonably be so
made.” Justice Kennedy went on to hold that adjacent wetlands have the requisite significant
nexus “if the wetlands, either alone or in combination with similarly situated [wetlands] in the region,
significantly affect the chemical, physical, and biological integrity of other covered waters more
readily understood as ‘navigable.”” (547 U.S. at 780). In light of Justice Kennedy's opinion, the
draft guidance does not propose that EPA and the Corps have jurisdiction over any water solely on
the basis of a "connection” to a navigable water body; rather, a water must have a "significant -
nexus" consistent with Justice Kennedy's standard.

The guidance states that "' A hydrologic connection is not necessary to establish a significant
nexus, because in some cases the lack of a hydrologic connection would be a sign of the water's
function in relationship to the traditional navigable water or interstate water, such as retention
of flood waters or pollutants that would otherwise flow downstream to the traditional navigable
water or interstate water." Please explain in more detail how there can be a significant nexus
with a navigable water body without there being a hydrological connection to that water body?

In Rapanos, Justice Kennedy concluded that “Given the role wetlands play in pollutant filtering, flood
control, and runoff storage, it may well be the absence of a hydrologic connection (in the sense of
interchange of waters) that shows the wetlands’ significance for the aquatic system” (547 U.S. at 786).
Thus, the agencies’ guidance reiterates Justice Kennedy's conclusion.

What wet areas of a State do not have a hydrological connection to larger, navigable water
bodies under federal jurisdiction? Please be specific to the classification of water body that
would not have a hydrological connection to navigable waters that are covered by the Clean
Water Act?

The agencies recognize that Supreme Court decisions in SWANCC and Rapanos have identified limitations
on the scope of waters that may be determined to be jurisdictional under the CWA. Since SWANCC, the
agencies have not asserted jurisdiction over so~called isolated waters—waters without a direct
hydrological connection to downstream jurisdictional waters—identified under section (a)(3) of the current
regulatory definition of waters of the US. The agencies expect to further clarify the scope of waters subject
to CWA jurisdiction, including jurisdiction over (a)(3) waters after SWANCC and Rapanos, as part of a
notice and comment rulemaking. At this time, we are not providing specific guidance on making such .
determinations and are instead directing agency field staff to continue the current practice of referring
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determinations for non-physically proximate other waters to their respective Headquarters and obtaining
formal project-specific approval before asserting or denying jurisdiction.

Prairie potholes, playas, fens, and intrastate non-navigable lakes are examples of types of waters that
would typically receive a case-specific significant nexus analysis under the draft guidance.

The draft guidance allows the agencies to “aggregate” the contributions of “similarly situated”
waters within an entire watershed when making a significant nexus determination, thereby
making it far easier to determine that a waterbody has a significant nexus to a traditional
navigable water or interstate water. Because the agencies have historically looked solely at the
waterbody in question when making jurisdictional decisions, haven't they now effectively
expanded their scope of review to include the overall watershed which may or may not reflect
the actual functions of the singular water on the traditional navigable water? Please explain how
the aggregation is expected to work and how this does not overstep your CWA authority.

In Rapanos, Justice Kennedy provides an approach for determining what constitutes a “significant nexus”
that can serve as a basis for statutory jurisdiction. He provided further guidance for determining whether
wetlands should be considered to possess the requisite nexus in the context of assessing whether wetlands
are jurisdictional: “if the wetlands, either alone or in combination with similarly situated [wetlands] in the
region, significantly affect the chemical, physical, and biological integrity of other covered waters more
readily understood as ‘navigable.”” (547 U.S. at 780).

As a result, the consideration of “similarly situated [wetlands] in the region” has been a part of
jurisdictional determinations since Rapanos. Using a watershed as the framework for conducting
significant nexus evaluations is scientifically supportable. Watersheds are generally regarded as the most
appropriate spatial unit for water resource management. Anthropogenic actions and natural events can
have widespread effects within the watershed that collectively impact the quality of the relevant
traditional navigable water or interstate water. The watershed that contributes flow to the point of entry to
a traditional navigable or interstate water is a logical spatial framework for the evaluation of the nexus.
The functions of the contributing waters are inextricably linked and have a cumulative effect on the
integrity of the traditional navigable water or interstate water.

In the summary of key points contained within the draft guidance it states ""the following
aquatic areas are 'generally not protected' by the CWA." Please explain the term "generally" in
terms landowners can understand and describe when the features listed in this list are waters of
the U.S.?

The draft guidance includes a detailed list of long-standing examples of waters generally not covered
by the Act. Because guidance cannot create binding norms, the draft guidance provides this list to
indicate the agencies' longstanding practice.

Your agency states in the proposed guidance that “Although guidance does not have the force of
law, it is frequently used by Federal agencies to explain and clarify their understandings of
existing requirements.” In addition, the draft guidance states “Each jurisdictional
determination, however, will be made on a case-by-case basis considering the facts and
circumstances of the case and consistent with applicable statutes, regulations, and case law.”
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Although your agency states this guidance will not have the force of law, it appears it will have
an impact on agency decisions that are made on the ground, such as permitting decisions. Is that
correct? Please explain in more detail how this guidance will have an impact on decision making
on the ground? Likewise, please elaborate and describe a scenario under which an applicant
would not have to rely on the guidance, yet be free of legal consequences.

Neither this draft guidance, nor any planned rulemaking, can expand Federal authority beyond what
the Supreme Court has concluded is authorized by the Clean Water Act. The draft guidance interprets
the existing agency regulations in a manner consistent with Supreme Court decisions. The guidance
does not have the force of law. Guidance is frequently used by Federal agencies to explain and clarify
their understandings of existing requirements. Each jurisdictional determination, however, will be
made on a case-by-case basis considering the facts and circumstances of the case and consistent with
applicable statutes, regulations, and case law.

The guidance will clarify headquarters’ understanding for field staff, of existing requirements under
regulation and case law. Applicants do not themselves follow the guidance; rather, it is a tool to guide
Army Corps and EPA field staff actions. The agencies expect the scope of jurisdiction may increase
slightly compared to the extent of waters over which jurisdiction has been asserted under existing
guidance, though certainly not to the full extent that it was typically asserted prior to the Supreme Court
decisions in SWANCC and Rapanos. However, as you note, each jurisdictional determination will be made
on a case-by-case basis considering the facts and circumstances of the case and consistent with applicable
statutes, regulations, and case law.

Applying for a Clean Water Act permit can cost thousands of dollars for an applicant. First, if a
landowner disagrees with a jurisdictional determination under this new guidance, can a
landowner challenge that determination? Second, if a permit is denied to a farmer, rancher,
small business owner or other entity, in whole or in part as a result of this guidance, will the
applicant be able to challenge the agency's decision? If so, please describe the process for an appeal.
Can the mere assertion of jurisdiction be challenged or would the applicant be required to go
through the entire permitting process before a challenge to the scope of jurisdiction to be
raised?

A jurisdictional decision may be appealed in the context of an appeal in a Corp permit decision. A
permit decision is appealable, and may encompass a challenge to the extent of Clean Water Act-
jurisdictional waters on site. The guidance does not change the U.S. Army Corps’ permit appeal
process as established under 33 CFR Part 331.

The agencies believe the additional clarity provided by the draft guidance will help project proponents
to more readily assess whether Clean Water Act permits are needed. Implementation of Clean Water
Act programs will also be more consistent and transparent nationwide. Consistency often is a concern
for developers who operate in many Corps districts and EPA regions around the country.

In addition, the Army Corps of Engineers will continue to offer applicants the use of preliminary
jurisdictional determinations, which allows project proponents to proceed with the section 404
permitting process more efficiently.



8) The draft guidance states, “However, it is not the agencies' intention that previously issued
jurisdictional determinations be re-opened as a result of this guidance.” Despite agency
intention, could previous jurisdictional determinations be challenged in court as a result of this
guidance? Will agency officials in the field be prevented from retroactively modifying previous
jurisdictional determinations under this draft guidance? Please provide the section of the
guidance, or other agency document, that clarifies this point.

As stated, it is not the agencies’ intent to re-open previously issued jurisdictional determinations as a
result of this guidance. Final jurisdictional determinations issued by the Corps have a time duration
for their validity — typically 5 years, unless new information is provided. As long as an applicant’s
project is permitted during the time the jurisdictional determination is valid, the extent of
Jurisdictional waters will not be reassessed by the Agencies.
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United States Senators

NATIONAL PRAYER BREAKFAST Co-CHAIRS

November 15, 2011

The Honorable Lisa P. Jackson
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20004-2403

Dear Mr. and Mrs. Jackson:

On behalf of the Congressional Commuttee, we have the pleasure of inviung you to join
us for the 60" National Prayer Breakfast, which will be held on ‘T'hursday, February 2, 2012, at 7:30
a.m. at the Washington Hilton in Washington, D.C.

Annually, Members of Congress, the President of the United States, and other national leaders
gather to reaffirm our trust in God and recogmize the reconciling power of prayer. Friends and
leaders throughout the United States and from more than 140 countries come in the spirit of
friendship to set aside differences and scck to build and strengthen relationships through our love
for God and care for one another. Although we face tremendous challenges each day, our hearts can
be strengthened both individually and collectively as we seek God’s wisdom and guidance together.

Your prompt response is essential and greatly appreciated. We hope you will be able to join us
for this special occasion.

Sincerely,

e Mudaz " g/ usz—

~

Jeff Sessions Mark Pryor

NIPB 5

PHONE (202) 266-9970 Fax (202) 266-9978
E-MAIL: NPB@INTFRIENDS.US

Not Printed at Government Expense
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The Honorable Lisa P. Jackson
Administrator

US Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Ave., NW
Washington, DC 20004

Dear Administrator Jackson:

In April of last year, | requested that you submit five years of unobligated balance data (funds to
expire at the end of the fiscal year), excluding funds provided by the American Recovery and
Reinvestment Act of 2009." Now that we have reached the conclusion of the 2011 fiscal year, |
request that you submit the identical data for FY 2011, making sure to include the percentage of
funds expiring, plus an additional element, the expiring end of the year budget authority for each
month.?

The following table may assist you in providing this information:

Amount (Smillions), % of funds expiring at the end of the fiscal year that remained unobligated
at the end of each month, and the budget authority for each month.

FY |Oct [Nov |Dec |Jan |Feb {Mar | Apr | May |Jun |[Jul |Aug |Sep
2011

%

BA i

Please provide this information in hard copy and an Excel compatible electronic file (via email:

william_smith@budget.senate.gov) by February 24, 2012 to William Smith on the Senate
Committee on the Budget. Questions can be directed to Mr. Smith at (202) 224.6308.

Sincerely,

Senator Jeff Sessions
Ranking Member
Senate Budget Committee

' See attached.

2 you failed to include any of the responsive data in the previous request, please supplement your response in this request.
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The Honorable Lisa Jackson
Administrator

US Environmental Protection Agency
Ariel Rio Building

1200 Pennsylvania Ave., NW
Washington, DC 20004

Dear Administrator Jackson,

There has been a great amount of attention dedicated to tracking the spending of stimulus
funds. For instance, the Recovery Accountability and Transparency Board established
Recovery.gov where the Department of the Treasury reports the obligations and outlays of
funding provided by the American Recovery and Reinvestment Act of 2009 (ARRA).

Less attention has been given to tracking the rate at which regular appropriations are obligated.
| am requesting that, of the total amount of unobligated balances of non-ARRA discretionary
funds that would have expired at the end of each of the last five fiscal years, the Department of
the Treasury provide the actual dollar amount and the percentage that remained unobligated at
the end of each month.

The following table may assist you in providing this information.

Amount ($ millions) and % of funds expiring at the end of the
fiscal year that remained unobligated at end of each month

Toui

FY | Oct | Nov | Dec | Jan | Feb | Mar | Apr | May | Jun | Jul | Aug | Sep | roud

EOY
2008
%
2007%
%
2008
%
20005
%
2010
%




Please provide this information in hard copy and an Excel compatible electronic file by July 20,
2011 to William Smith on the Senate Committee on the Budget. Questions can be directed to
Mr. Smith at (202) 224-6308.

Sincerely,

Senator Jeff Sessions
Ranking Member
Senate Budget Committee
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The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your follow-up letter dated February 8, 2012, to Lisa P. Jackson, Administrator of the
U.S. Environmental Protection Agency, requesting information on the status of the total amount of
unobligated balances of non-American Recovery and Reinvestment Act discretionary funds that would
have expired at the end of fiscal year 2011 within EPA. The enclosure provides a report on the EPA’s
data for FY 201 1. The report shows dollars and percentage unobligated for each month for expiring
funds.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Christina Moody in EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-0260.

Sincerely,

Bt~

Bafbara J. Bennett
Chief Financial Officer

Enclosure

Internet Address (URL) * hitp //www.epa gov
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EPA Expiring Unobligated Balances 2006 - 2010

TOTAL THAT WOULD =AVE LAPSED EOY

2006Doflars SA07  $370  $340  $303  $276  $240 5217  $180  $145  S116  $57 $20 - $2.0;
200GPercentage =~ 91%  82%  76%  67% _ 61% 53%  48% @ 40% @ 32%  26%  13% 045% ... .045%
2007DoMars $381  $338 $304 $270  $240  $19% $158 $121 966 49 524 16 - 516
2007 Percentage _ 88%  78% _ J0% _ 62% 5% __ 45%  36% 8%  15% 1% 6% O037%  037%
20080oflars  $422  $382 $326 5278  $247  S184 S12 S14 975 %6 $14 %18 0 8
2008 Percentage 87%  79%  67% 5%  51%  38%  31%  23% 1% 7% 3% 039% " "039%
2009 Dollars $365  $3z3 5273 _ 5244 S $167 5124 17 $50 __ %20 ___5_141!___‘51-_8_____""_______________ %18
2009Percentage _ B2%  73%  62% _ 55% 4%  38% 2%  17% 1% 4% 2% O040%  040%
2010Dofars | $359  $316 $268 $239  $216 181 SIS0 Su3  §73 48 &7 18 9y
2010 Percentage A% 74%  63%  56%  51%  42%  35%  27%  17%  10% 2% 0.44% ) 0.44%

* This data includes Environmental and Programs Management, Science and Technology, and Inspector General Appropriations.
*The data above is for reference purposes only. It was previously provided in response to Senator Sessions's April 14, 2011 request.

EPA Expiring Unobligated Balances 2011
(In Miillions)

NOV DEC ( TOTAL THAT WOULD HAVE LAPSED EOY
2011 Dol e P20 $3SA S28A S8 _.524_*!_ . . . ¢ _$32 % 26 926
2011Percentage  88% 75%  60%  46%  31%  22%  16%  12% 9% 7% 3% 055% . . oss%

* This data indudes Environmental and Programs Management, Science and Technology, and Inspector General Appropriations.
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WAnited States Senate

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
WASHINGTOM, DC 20610 €175

May 24, 2012

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

We are deeply concerned by remarks made recently by a senior Environmental Protection
Agency (EPA) official regarding enforcement practices in light of the Supreme Court’s recent
ruling in Sackett v. EPA (“Sackett”). In its May 7, 2012, edition, Inside EPA reported:

A top EPA official is downplaying the impact of the unanimous High Court ruling
that opens up Clean Water Act (CWA) compliance orders to pre-enforcement
judicial review, saying it will have little effect on how the agency enforces the
water law, while floating several options it is considering for new documents that
may be exempt from review. “What's available after Sacketr? Pretty much
everything that was available before Sackett,” Mark Pollins, director of EPA's
water enforcement division, said. [. . .] “Internally, it's same old, same old.”

Additionally, a BNA article from May 4, 2012, “EPA Official Secs No Major Shift In Agency's
Use of Compliance Orders,” also recounted Mr. Pollins’ remarks downplaying the Supreme
Court’s decision in Sacketr. It is very troubling that an EPA official with water enforcement
responsibilities would believe that the Supreme Court’s decision in Sackett has little effect on
how the agency enforces the Clean Water Act.

As you know, in Sackert v. EPA, the Supreme Court held that EPA compliance orders are subject
to pre-enforcement review by the federal courts. Compliance orders often declare that the
recipient is in violation of law and threaten thousands, or even millions, of dollars in fines for the
initial violations followed by thousands or millions of dollars in additional fines for not
complying with the “compliance order” itself. Thus, EPA’s refusal to agree to such review in the
first place left the Sackett family, as it has done to many other Americans, in a state of legal
limbo—at risk of substantial civil or criminal penalties if they proceeded with development of
their private property but without the ability to seek a court order to determine whether EPA was
acting in accordance with the Clean Water Act.

Indeed, the Sacketts faced a terrible choice: Give into EPA’s overreaching involvement by
foregoing the reasonable use of their private property, or force EPA’s hand by proceeding with



The Honorable Lisa Jackson
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May 24,2012

development of their property at the risk of bankruptcy or imprisonment. EPA afforded them no
opportunity to seek a neutral arbiter’s evaluation of EPA’s assertion of jurisdiction. No American
should be faced with that choice. In fact, the Supreme Court’s 9-0 ruling strongly demonstrates
the absurdity of EPA’s position in this case. Regrettably, we do not believe this is an isolated
case with “little effect” on EPA’s practices. To the contrary, as the Wall Street Journal explained
in a March 22, 2012 editorial, “The ordeal of the Sacketts shows once again how [EPA] with a
$10 billion budget and 17,000 agents has become a regulatory tyranny for millions of law-
abiding Americans.” The Congressional Research Service recently found that EPA issues over
1,000 administrative compliance orders annually, which provides ample reason to question how
Sackett will impact the agency’s approach to CWA enforcement.'

The Court’s decision points toward a broader concern: EPA should not use its enforcement
authority to intimidate citizens into compliance. As Justice Scalia noted in the majority opinion,
“There is no reason to think that the Clean Water Act was uniquely designed to enable the
strong-arming of regulated parties into voluntary compliance without judicial review.”
Nevertheless, as evidenced by these comments made by Mr. Pollins, it seems that EPA plans to
continue business as usual and sees no need to change their use of compliance orders in response
to the Court’s holding. In order to help us understand the steps the EPA is taking following the
Sackett decision, we request you clarify the comments made by Mr. Pollins and explain how the
agency’s enforcement office plans to proceed in pursuing CW A enforcement in light of Sackett.

Thank you for your prompt attention to this matter.

AT e
I tee Gy - 2

' CRS Report, The Supreme Court Allows Pre-enforcement Review of Clean Water Act Section 404 Compliance
Orders: Sackett v. EPA (March 26, 2012).
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ASSISTANT ADMINISTRATOR
FOR ENFORCEMENT AND
The Honorable James M. Inhofe COMPLIANCE ASSURANCE
Ranking Member

Committee on Environment and Public Works
United States Senate
Washington, D.C. 20510

Dear Senator Inhofe:

Thank you for your May 24, 2012 letter to Administrator Lisa Jackson regarding the United States
Environmental Protection Agency’s (the EPA) plans to enforce Clean Water Act (CWA) requirements
in light of the Supreme Court’s decision in Sackett v. EPA which held that CWA section 309(a)
administrative compliance orders are now subject to pre-enforcement review by the federal courts. [
appreciate the opportunity to discuss the EPA’s enforcement program.

The EPA will, of course, fully comply with the Supreme Court's decision as we work to protect clean
water for our families and future generations by using the tools provided by Congress to enforce the
CWA. The Supreme Court’s decision marked a significant change in the law concemning the
reviewability of Section 309(a) administrative compliance orders. Prior to the Supreme Court’s decision,
all five federal circuit courts to consider the question had held that Section 309(a) administrative
compliance orders were not subject to pre-enforcement review. We are taking all necessary steps to
cnsure that compliance orders issued by the agency comply with the Court’s mandate. The EPA has
directed all enforcement staff to ensure that the regulated community is fully aware of the right to
challenge a Section 309(a) administrative compliance order and to include language explicitly informing
respondents of this right with any unilateral Section 309(a) administrative compliance order issued by
the agency. Attached is a memorandum from Pamela J. Mazakas, Acting Director of the Office of Civil
Enforcement, to the regions highlighting the importance of the Sackert decision and informing them of
the consequent changes to the CWA enforcement program.

In your letter, you express concern about remarks made by an EPA enforcement official at the AL/ ABA
Wetlands Law and Regulation Seminar on May 3, 2012, as reported by the publications /nside EPA and
BNA. Both articles focused solely on a single statement by the EPA official and implied that the Sackerr
decision has not changed the EPA’s approach to enforcement of the CWA. However, this single
statement taken out of context does not accurately represent the overall message {rom this presentation
or the agency’s position that the Sackerr decision does significantly change the law concerning
reviewability of CWA administrative compliance orders. The focus of the presentation and discussion at
the May 3, 2012 seminar was that compliance orders issued under 309(a) of the CWA will now be
subject to judicial review and that the agency will ensure that its compliance orders are supported by an
administrative record that describes the factual and legal basis for the order. It was clear from the entire
presentation by the EPA speaker that EPA has and will continue to exercise sound principles of evidence
gathering and legal analysis to support its administrative compliance orders, and that the EPA expects
that judicial review would reaffirm the factual and legal support for orders issued by the agency. The

Intemet Address (URL) ® htip://www.epa.gov
Recycled/Recyclable ® Prinled with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiarine Free Recycled Paper



EPA has consistently stated since the Sackett decision that recipients of CWA section 309(a) compliance
orders must be afforded an opportunity to challenge them in court. The agency is confident in the
integrity of its administrative enforcement process and, as always, will issue compliance orders only
when they are well supported by the facts and the law.

Again, thank you for your letter. If you have any questions, please contact me or have your staff contact
Carolyn Levine, Office of Congressional and Intergovernmental Relations, at (202) 564-1859.

Enclosure
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MEMORANDUM

SUBJECT:  Use of Clean Water Act Section 309(a) Administrative Compliance Order
Authority after Sackert v. EPA

FROM: Pamela J. Mazakas, Acting Directorw \?H W
|

Office of Civil Enforcement

TO: Addressees

As you know, on March 21, 2012, the Supreme Court ruled unanimously in Sackett v. EPA, 132
S. Ct. 1367, that administrative compliance orders issued under Section 309(a) of the Clean
Water Act (CWA) are subject to pre-enforcement judicial challenge under the Administrative
Procedure Act (APA). The Supreme Court’s decision marked a significant change in the law
concerning the reviewability of Section 309(a) administrative compliance orders. Prior to the
Supreme Court’s decision, all of the federal circuit courts to consider the question had held that
Section 309(a) administrative compliance orders were not subject to pre-enforcement review.'
The purpose of this memorandum is to provide guidance on the use of Section 309(a)
administrative compliance order authority in response to the Sackett decision.

As a result of the Supreme Court’s holding, recipients of Section 309(a) administrative
compliance orders are now afforded an opportunity to challenge those orders under the APA,
before EPA brings an action to enforce the order, a right not previously available to them in the
courts. It is therefore incumbent on EPA enforcement staff to ensure that the regulated
community, and in particular all recipients of Section 309(a) administrative compliance orders,
are fully aware of this new right. Language clearly informing respondents of this right should be
included with any unilateral Section 309(a) administrative compliance order issued by the
Agency.

! Southern Pines Assocs. v. United States, 912 F.2d 713 (4™ Cir. 1990); Southern Ohio Coal (o.
v. Office of Surface Mining, Reclamation & Enforcement, 20 F.3d 1418 (6™ Cir.), cert. denied,
513 U.S. 927 (1994); Hoffman Group, Inc. v. EPA, 902 F.2d 567 (7™ Cir. 1990); Sackett v. EPA,
622 F.3d 1139 (9"‘ Cir. 2010), rev’d, 132 S. Ct. 1367 (2012), Laguna Gatuna, Inc., v. Browner,
S8 F.3d 564 (10" Cir. 1995), cert. denied, 516 U.S. 1071 (1996).



The Supreme Court’s decision presents the Agency with an opportunity to evaluate how it can
make the best use of limited enforcement resources to achieve compliance with environmental
laws. While issuance of Section 309(a) administrative compliance orders remains a valuable tool
to ensure compliance with the CWA, enforcement staff should continue to evaluate other
enforcement approaches to promote compliance where appropriate in given circumstances.
Other tools, such as less formal notices of violation or warning letters, can sometimes be helpful
in resolving violations.

EPA enforcement staff should continue the practice of inviting parties to meet and discuss how
CWA violations (and amelioration of the environmental impacts of such violations) can be
resolved as quickly as possible. The goal of the administrative enforcement process is to address
violations preferably by a mutually-agreed upon resolution through measures such as an
administrative compliance order on consent. Using consensual administrative compliance orders,
when possible, can help to reduce EPA and third party costs where regulated entities are willing
to work cooperatively to quickly correct CW A violations and abate potential harm to human
health and the environment.

Finally, the judicial review of Section 309(a) administrative compliance orders provides the
opportunity to be even more transparent in demonstrating the basis for our enforcement orders.
The Agency has historically exercised sound principles of evidence gathering and legal analysis
to support its administrative compliance orders and is confident that judicial review would
reaffirm the Agency’s longstanding practice. The Sackett decision underscores the need for
enforcement staff to continue to ensure that Section 309(a) administrative compliance orders are
supported by documentation of the legal and factual foundation for the Agency’s position that
the party is not in compliance with the CWA. This will aid in the successful defense of any
Section 309(a) administrative compliance order in court, should an order be challenged, and
allow us to fulfill our statutory responsibility to address violations affecting the nation’s waters.

We will continue to work closely with the Regions, Office of General Counsel, and the
Department of Justice on any issues identified as we continue to evaluate and respond to the
Supreme Court’s decision. Thank you in advance for your ongoing cooperation. If you have
additional questions, please contact me or Mark Pollins at (202) 564-4001.

Addressees:

OECA Office Directors and Deputies

Regional Counsels, Regions 1 - 10

Regional Enforcement Divisions Directors, Regions 1 - 10
Regional Enforcement Coordinators, Regions 1 - 10
Water Management Division Directors, Regions 1 - 10
Randy Hill, OWM

Steve Neugeboren, OGC

Letitia Grishaw, EDS/DOJ

Steven Samuels, EDS/DOJ

Benjamin Fisherow, EES/DOJ

Karen Dworkin, EES/DOJ
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Mnited States Senate

Mr. David Mclntosh

WASHINGTON, DC 20510-0104

May 7, 2012

Acting Director of Congressional Relations

Environmental Protection Agency
Room 3426, North

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Dear Mr. MclIntosh:

COMMTTEES:

BUDGET
Ranking Member

JUDICIARY
ARMED SERVICES
ENVIRONMENT AND PUBLIC WORKS

I am enclosing a letter that I received from Ms. _ who is concerned with a
foul odor that is permeating her community. Any information you may have regarding this
matter would be appreciated. If you would respond directly to my constituent and copy my office
with your response it would be greatly appreciated.

Thank you for your assistance. Please respond to Valerie Day in my Mobile Office at the

following address:

Office of Senator Jeff Sessions

41 West [-65 Service Road North, Suite 2300-A
Mobile, Alabama 36608-1291

251-414-3083

JS: vd

Very truly yours,

efboeong

sions
United States Senator

cc: Mr. Lance R. LeFleur, ADEM

BIRMINGHAM

341 Vance FLoeras Buioine:
1800 Firrvi Avenur Nonti
BirnanGrant, AL 35203-2171
{2051 731-1500
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04/05/2012

Senator Jeff Sessions

326 RUSSELL SENATE OFFICE BUILDING
WASHINGTON DC 20510

State: Alabama

Dear Congressman Sessions:

Re: High concentrations of hazardous Butyl-Mercaptan in Eight Mile, AL water supply
and air

On June 2006, | hand picked my brand new first home located at [ IEIIEGEG

in Eight Mile, AL. It has four bedrooms to accommodate my 3
children and me. Our home is located in a cozy cul de sac. During the spring and
summer, the birds in the forest behind our home serenade us with singing each morning
and though out the day. To better enjoy the amenities of our home, we have built a
privacy fence and planted an array of exotic plants and shrubs. Last year spring, |
planted 2 highly fragrant sweet olive trees to enjoy this 2012 spring. Unfortunately, due
to a recent acute possibly chronic iliness that has been researched since early March, |
am constantly dizzy(vertigo), often nauseated with frequent nerve impulses. Because |
am afraid to the breath in the air and drink the water, | have spent several nights away
from my home and now take the longer route home to avoid higher concentration of a
foul gaseous odor near my home. | have acquired medical bills and have been unable
to return to work. | am convinced my sudden iliness is the result of an
identified hazardous chemical, butyl mercaptan, that permeates our air and our city
water.

| am disappointed because, for months Eight Mile residents have been dealing with an
unresolved pungent smell similar to natural gas. Concerned with a possible explosion,
in January, | reported the natural gas smell in the air fo Mobile Gas. They disconnected
my gas and sent a representative to my home whom gave an extremely evasive
explanation for the odor. On March 6th, the Alabama Department of Environmental
Management identified the odor as a hazardous chemical. ADEM says Mobile Gas has
buried lines in the area and their water samples found 460 ppb of butyl mercaptan. The
chemical is used in natural gas lines to detect when there is a leak. It causes
headaches, dizziness, and nausea. One week after ADEM's involvement, the odor was
not detected. After that one week, the odor returned. ADEM stated collected soil
samples test results would be released March 13th. As of today, no results have been
release. | am even more disappointed that a situation such as this has been permitted
to compromise my family's quality of life with out warning nor answers.

To resolve the problem, | need your immediate assistance with having the dangerous



chemical removed immediately, a detailed explanation of why the hazardous chemical
was allowed in our specific area, and why we were not properly warned. In addition, |
would like to be reimbursed for punitive damages. | will fax copies of my

records regarding this situation to (202) 224-3149 .

I look forward to your prompt reply and a resolution to my problem. Please contact me

at the above addresses or by calling [EESIIEIGG DISENN
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2711 Beverly P. Washington Street
Eight Mile, Alabama 36613

Dear Ms. (ISR

Thank you for your April 5, 2012, letter addressed to Senator Jeff Sessions concerning high
concentrations of t-butyl mercaptan in Eight Mile, Alabama. Your letter has been referred to my office
for a response.

The U.S. Environmental Protection Agency, Region 4, became aware of this issue in mid-March of this
year via a telephone call from a citizen of the Eight Mile community. My staff contacted both the
Mobile field office and the Montgomery central office of the Alabama Department of Environmental
Management (ADEM) to learn more about the situation.

We learned that ADEM had already begun an investigation of the odors. ADEM is taking the lead in
addressing the community’s concerns and requested that EPA Region 4 provide technical assistance in
determining the nature of the odor by conducting air monitoring in the Eight Mile community. On

April 9, 2012, several of my staff attended a public meeting at Highpoint Baptist Church in Eight Mile
and informed attendees about the plans to monitor the air in Eight Mile for t-butyl mercaptan. During the
week of April 23-27, 2012, approximately 35 air samples were collected from 10 different locations in
Eight Mile. We are awaiting the results of the analysis of those samples from the laboratory and expect
to receive them by June 11, 2012. Once we receive the results, we will share the information with

Mr. Scott Brown with ADEM, Mayor Ron Davis of Prichard, Alabama, and the citizens of Eight Mile.

We appreciate the opportunity to work with ADEM and assist the citizens of Eight Mile in investigating
their mercaptan concentrations. For further information regarding the t-butyl mercaptan issue in Eight
Mile, please contact Mr. J. Scott Brown with ADEM's Mobile office at (251) 432-6533 or by email at
jsb@adem.state.al.us. If the EPA may be of further assistance, please contact Mr. Doug Neeley of the
Air, Pesticides and Toxics Management Division at (404) 562-9097.

Sincerely,
Gwendolyn Keyes Fleming
Regional Administrator

cc: The Honorable Jeff Sessions
[.ance LeFleur, Director, ADEM
J. Scott Brown, ADEM, Mobile Office
Mayor Ron Davis, City of Pritchard

Intemat Address (URL) » hitp:/www epa.gov
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August 7, 2012

Administrator Lisa P. Jackson

U.S. Environmental Protection Agency
Room 300, Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Administrator Jackson:

With record droughts across the continental United States causing corn supplies to
shrink and prices to spike, we ask you to use your existing waiver authority to adjust the
corn-cthanol mandate for the Renewable Fuels Standard.

As you know, the Renewable Fuels Standard (RFS) -- approved as part of the
Energy Independence and Security Act of 2007 (EISA) -- increased the original RFS. [t
was designed to enable continued utilization of corn-based ethanol as next-generation
biofuels developed and assumed an increasingly larger share of the total RFS. While we
believe the RFS will stimulate advanced biofuels to commercialization, adjusting the corn
grain-ethanol mandate of the RFS can offer some relief from tight corn supplies and high
prices.

As part of EISA, the Congress included “safety valves™ that enable the agency to
adjust the RFS in the event of inadequate supplies or to prevent economic harm to the
country, a region, or a state. Recent data from the United States Department of
Agriculture (USDA) suggests the EPA should exercise its waiver authority for the
conventional, corn grain-ethanol mandate.

Earlier this year, the USDA indicated that 72 percent of the U.S. corn crop was in
good or excellent condition. However, because of persistent extreme heat and drought,
the USDA recently rated only 23 percent of the crop as good to excellent and 50 percent
as poor to very poor. USDA'’s July World Agricultural Supply and Demand Estimates
(WASDE) report projects that 2012/13 U.S. comn yields would be 146 bushels per acre,
20 bushels less than two months ago.

As stressful weather conditions continue to push corn yields lower and prices
upward, the economic ramifications for consumers, livestock and poultry producers, food
manufacturers, and foodservice providers will become more severe. In fact, USDA
recently announced that the drought gripping half the country will help push food prices
above-normal food price inflation to 3 percent to 4 percent next year. Therefore, we ask
you to adjust the corn grain-ethanol mandate of the RFS to reflect this natural disaster
and these new market conditions. Doing so will help to ease supply concerns and provide
relief from high corn prices.
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cc: Secretary Tom Vilsack, U.S. Department of Agriculture
Secretary Steven Chu, U.S. Department of Energy
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The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter dated August 7, 2012, co-signed by 24 of your colleagues, regarding a waiver
of volume requirements under the Renewable Fuels Standard (RFS) program. The Administrator asked
me to respond on her behalf.

Governors from several states and a number of organizations cited the drought conditions affecting
much of the country in their request for a waiver of the national volume requirements for the RFS
pursuant to the Clean Air Act. After extensive analysis, review of thousands of comments, and
consultation with the Department of Agriculture (USDA) and the Department of Energy (DOE), the
EPA denied the requests for a waiver in a decision published in the Federal Register on November 27,
2012.

The EPA recognizes that last year's drought has created significant hardships in many sectors of the
economy, particularly for livestock producers. However, the agency’s extensive analysis makes clear
that Congressional requirements for a waiver have not been met and that waiving the RFS would have
little, if any, impact on ethanol demand or energy prices over the time period analyzed.

The Federal Register notice contains a detailed description of the analysis the EPA conducted in
conjunction with DOE and USDA, along with a discussion of relevant comments we received through

our public comment process.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Patricia Haman in EPA’s Office of Congressional and Intergovernmental Relations at (202) 564-2806.

Sincerely,

Gina McCarthy
Assistant Administrator

Intarnet Address (URL) ® hitp://www . epa.gav
RecyclediRecyclable ® Prinied with Vegetable Oil Based Inks on 100% Posiconsumer, Process Chlorine Free Recycled Paper
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April 4, 2013

The Honorable Bob Perciasepe

Acting Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave NW
Washington, D.C. 20460

Dear Acting Administrator Perciasepc:

We write to express concern and seek further information regarding the Environmental
Protection Agency’s (EPA) recent relcase of personal and confidential business information
relating to concentrated animal feeding operations (CAFOs) to environmental groups in response
to a Freedom of Information Act (FOIA) request.' This action demonstrates a troubling
disregard for the interests of both private citizens and competitive businesses. We understand
that you are currently investigating the propriety of the FOIA releases and whether the releases
contain sensitive information not already publicly available.”> EPA claims that the recipients of
the information have agreed not to disseminate the data EPA provided to them.’ Since the
information has already been released, EPA’s asscrtion that the groups will not distribute the
information is hardly reassuring. As such, the lack of appropriate safeguards within EPA’s
FOIA office requires your immediate attention.

As you are aware, FOIA’s purpose is to provide the public with a means to access
government information.’ The statute essentially enables people to leam ““what their
government is up 0. FOIA is not, however, a mechanism by which private citizens or
organizations may obtain personal information of other private citizens, or confidential business
information.®

EPA’s recent and overbroad application of FOIA exemptions with respect to agency
information undermines FOIA’s purpose by preventing the public from learning what the agency
is up to.” Conversely, in releasing the personal and confidential information of CAFO owners,

' Amanda Peterka, EP'A probes release of CAFO data to enviro groups, Mar. 6, 2013,
http://www.eenews.net/Greenwire/2013/03/06/archive/2?terms=EPA +probes+release + of +CAFO+data+io+enviro+g
roups.

? Letter from Nancy Stoner, EPA Office of Water Acting Assistant Administrator, to Agricultural Groups (Feb. 28,
2013).

! Peterka supra note 1.

:5 U.S.C. § 552 (2006), amended by OPEN Government Act of 2007, Pub. L. No. 110-175, 121 Stat, 2524.
"NARA v. Favish, 541 U.S. 157, 171-72 (2004) (quoting DOJ v. Reporters Comm. for Freedom of the Press, 489
U.S. 749, 773 (1989)).

* 1d.

" See David Vitter, Clearing the Air on an Opague EPA: EPA nominee Gina McCarthy has an awful lot i0 answer
Jor, Mar. 13, 2013, http://www.usnews.com/opinion/articles/2013/03/13/obama-epa-nominee-gina-mccarthy-has-a-
lot-1o-answer-for. See ulso Leiter from Hon. David Vitter et al,, to Hon. Arthur Elkins, Inspector Gen., Envil. Prot.
Agency (Feb. 7, 2013).



The Honorable Bob Perciasepe
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EPA has shown no regard for the privacy and safety of private citizens, and businesses. EPA’s
current application of FOIA thus represents the antithesis of a transparent government and an
offensive abuse of agency discretion.

Pursuant to its long term effort to regulate CAFOs, EPA proposed a rule (CAFO
Reporting Rule) in October 2011 that would have required CAFO owners to submit information
on their operations, including location and contact information.? EPA withdrew this rule in July
2012° and instead began working with states to gather the data.'® In October 2012, three
environmental groups submitted FOIA requests to EPA requesting information relating to
CAFOs."" In response, the EPA released to these three groups the information EPA had gathered
from more than 30 state permitting authorities.'”” However, not all of the information provided to
EPA should have been released in such a careless fashion. The comprehensive data released
provides the precise locations of CAFOs, the animal type and number of head, as well as the
personal contact information, including the names, addresses, phone numbers, and email
addresses of CAFO owners.” The Department of Homeland Security had previously informed
EPA that the release of such information could constitute a domestic security risk.'"* EPA’s
disregard for the implications of the release of this information is alarming.

FOIA provides nine exemptions designed to protect the disclosure of certain
information.”” Exemption 4 shields the disclosure of information related to the proprietary
interests of business,'® and exemption 6 safeguards the privacy interests of individuals.'” In this
instance, EPA’s release of the geographical location and the animal specifications of CAFOs
falls within the broad definition of business information and should have been withheld."®
Moreover, EPA’s release of the CAFO owners’ personal contact information could result in
serious and unacccgtable risks for farmers, ranchers, and their families — a risk exemption 6 was
designed to avoid.'

In an attempt to calm the fears of the individuals affected, EPA has reported that the three
environmental groups who currently have possession of this information have agreed not to

¥ National Pollutant Discharge Elimination System (NPDES) Concentrated Animal Feeding Operation (CAFO)
Reporting Rule, 76 Fed. Reg. 204 (proposed Oct. 21, 201 1) (to be codified at 40 C.F.R. pt. 9 and 122).
° National Pollutant Discharge Elimination System (NPDES) Concentrated Animal Feeding Operation (CAFO)
Reporting Rule, 77 Fed. Reg. 140 (Jul. 20,2012).

'® Amanda Peterka, Beef industry slams EPA for giving enviros access to CAFO data, Feb. 21,2013,
http://www.eenews.net/Greenwire/2013/02/2 1 /archive/7.

'! Peterka supra note |.

2 1d.

" KDHE refuses to provide EPA with Kansas CAFO information,
http://www.thestockexchangenews.com/2013/03/08/kdhe-refuses-to-provide-epa-with-kansas-cafo-information/
{Mar. 8,2013).

4 Peterka supra note 9.

55 U.S.C. § 552 (2006), amended by OPEN Government Act of 2007, Pub. L. No. 110-175, 121 Stat. 2524.
"5 U.8.C. § 552(b)(4).

"5 US.C. § 552(bX6).

"5 U.S.C. § 552(b)(4). See also Department of Justice Guide to the Freedom of Information Act: Exemption 4
(2009), http://www justice.gov/oip/foia_guide09/exemptiond pdf.

75 U.S.C. § 552(b)6). See also Department of Justice Guide to the Freedom of Information Act: Exemption 6
(2009), http://www.justice.gov/oip/foia_guide09/exemption6.pdf.
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disseminate the data.”® This assurance is hollow. As the Supreme Court of the United States
confirmed in Favish, and as EPA is aware, “release to one is release to all.”? Accordingly, EPA
has no ability to ensure that this information will be kept private, and, moreover, private
requestors cannot legally withhold the information.”? Since the very purpose of FOIA is to
provide information about the government for public dissemination, an agency cannot control
what an individual or organization does with information procured through a FOIA request, As
such, the Senate Committee on Environment and Public Works is disappointed that EPA sought
to downplay the seriousness of their mistake by inaccurately claiming that the information
released will remain private,

EPA has stated that the a?ency plans to do an investigation to ensure that any legitimate
privacy concerns are addressed.”” While we support this initiative, we request that you brief the
Committee staff on the status of your investigation by no later than April 18, 2013.

Additionally, we request that you respond to the following questions and requests no later
than April 18, 2013:

1. Please detail the steps EPA is taking to investigate this privacy breach.

2. Who at EPA is in charge of the investigation?

3. Is the agency examining possible conflicts of interest or inappropriate relationships
between EPA employees and groups requesting the information, in particular regarding
Nancy Stoner and/or her staff?

4. Who was responsible for processing and executing the above mentioned FOIA requests?

5. What was the purpose of compiling the information released? How does the agency plan
to use it? Does EPA intend to develop a national database of CAFOs? If so, will the
database include information about producers and facilities not subject to regulation
under the Clean Water Act?

6. How much time, money, and staff did EPA dedicate to bundling the information
distributed pursuant to the above mentioned FOIA requests?

7. Please provide all documents referring or relating to the CAFO FOIA requests from
Earthjustice, Natural Resources Defense Council, and Pew Charitable Trusts, including
any emails sent or received on personal or private accounts.

8. For each state from which EPA sought to obtain information on livestock agriculture,
please provide copies of all written, electronic, or other communications between EPA,

"" Peterka supra note 1.
*' Supreme Court Rules for “Survivor Privacy” in Favish, http:/www.justice. gov/oip/foiapost/2004foiapost|2.htm
gikpr. 9, 2004). See aiso National Archives & Records Administration v. Favish, 124 S. Ct. 1570, 1580 (2004).
ld.
 Peterka supra note 1.
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its agents and partners, and the individual states from which EPA collected information
on livestock facilities. In particular, this includes but is not limited to copies of all emails
or other written communication with the individual states describing the types of
information and the public nature of that information, which EPA sought. [n addition,
please provide copies of any written correspondence received from the states, including
cover letters or other electronic or written communications transmitting the
information. If no written records exist to memorialize the request or the response
received from the states, please indicate why, and provide specific details on the state
officials with whom communications were made, their authority to release records, and
the general custodial chain of records that describes how EPA obtained each state’s data.

9. If a party other than EPA’s Office of Water obtained the information, please include that
information and all correspondence between the states and that third party, including but
not limited to EPA Regional Offices, the Association of Clean Water Administrators, or
third-party contractors, such as Tetra Tech. Please also include copies of all
communications between these third parties and EPA.

Thank you for your prompt attention to this matter. If you have questions regarding this
request, please contact Laura Atcheson with the Senate Committee on Environment and Public
Works at (202) 224-6176.

Sincerely,
Deb Fischer David Vitter
U.S. Senator U.S. Senator
;

James Inhofe
U.S. Senator Senator
Mike Crapo Roger er

S. Senator U.S. Senator

@ ﬂ_,KM G - .& N

John Boozman Sessions

U.S. Senator U.S. Senator
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cc:  The Honorable Nancy Stoner
Acting Assistant Administrator for Water



N ®
: M UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
g ¢ WASHINGTON, D.C. 20460
% §

"¢ prote”

JUL 15 2013

The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

OFFICE OF WATER

Dear Senator Sessions:

Thank you for your letter of April 4, 2013, to the U.S. Environmental Protection Agency expressing
concerns about the EPA’s recent release of data on concentrated animal feeding operations pursuant to
the Freedom of Information Act.

The EPA treats with utmost seriousness the importance of protecting the privacy of Americans
recognized by the FOIA, the Privacy Act, and the EPA’s Privacy Policy. In recognition of the concerns
raised by the animal agricultural industry, the EPA engaged in an exhaustive review of the EPA’s FOIA
response to determine whether, as the agency had understood, the information the EPA released is
publicly available, and whether any revisions to the agency’s determination to release the information is
warranted under the privacy exemption (Exemption 6) of the FOIA.

As a result of this comprehensive review, we have determined that, of the twenty-nine states' for which
the EPA released information, all of the information from nineteen of the states is either available to the
public on the EPA’s or states’ websites, is subject to mandatory disclosure under state or federal law, or
does not contain data that implicated a privacy interest. The data from these nineteen states is therefore
not subject to withholding under the privacy protections of FOIA Exemption 6. The EPA has determined
that some personal information received from the ten remaining states’ is subject to Exemption 6.

The EPA has thoroughly evaluated every data element from each of these ten states and concluded that
personal information — i.c., personal names, phone numbers, email addresses, individual mailing addresses
(as opposed to business addresses) and some notes related to personal matters — implicates a privacy
intercst that outweighs any public interest in disclosure.

We amended our FOIA response to redact portions of the data provided by these ten states. The redacted
portions include telephone numbers, email addresses, and notations that relate to personal matters. They
also include the names and addresses of individuals (as opposed to business facility names and locations,
though facility names that include individuals’ names have been redacted). We believe that this amended
FOIA response continues to serve its intended purpose to provide basic location and other information
about animal feeding operations, in order to serve the public interest of ensuring that the EPA effectively
implements its programs to protect water quality, while addressing the privacy interests of the agricultural
community.

"The twenty-nine states are: Alabama, Arkansas, Arizona, Colorado, Florida, Georgia, lowa, Illinois, Indiana, l.ouisiana,
Maryland, Maine, Michigan, Missouri, Montana, North Carolina, North Dakota, Nebraska, New Jersey, New York, Ohio,
Oregon. Pennsylvania, South Dakota, Tennessee, Texas, Utah, Wisconsin, and Wyoming.

* The ten remaining states are: Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio, and Utah.

Internet Address (URL) » http /iwww epa gov
Recycled/Recyclable + Printed with \legetable Oil Based Inks on 100% Postconsumer, Process Chlornine Free Recycled Paper



The EPA has delivered the amended data to the FOIA requestors, and has also provided copies to
representatives of the animal agricultural industry. In addition, EPA requested that the previous data
releases be returned to the agency, and all original requestors subsequently complied with this request.

The agency is also working to ensure that any future FOIA requests for similar information are reviewed
carefully to ensure that privacy-related information is protected to the extent required by FOIA. More
specifically, key leaders in our Office of Environmental Information and FOIA experts are developing
training for all agency employees, including those in the Office of Water (OW), on the agency’s
obligations under the FOIA and responding to FOIA requestors. The training will focus on all aspects of
processing a FOIA request, including how to properly safeguard information that may be exempt from
mandatory disclosures, and will become a regular practice to agency personnel.

You also asked about possible federal ethics implications of the EPA employees. All EPA employces
are subject to the Standards of Ethical Conduct for Employees of the Executive Branch, 5 CFR Part
2635, as well as the federal conflict of interest statutes. The EPA takes ethics laws and regulations very
seriously and abides by government-wide standards to ensure that employees carry out their duties
impartially and without conflicts.

With respect to your questions about the process used to collect information from animal feeding
operations, as your letter reflects, the EPA initially proposed a rule that would have required CAFO
owners to submit information about their operations to the agency. The agency later withdrew this rule
and opted instead to work with states, which were already collecting this information, to gather the data.
As part of this effort, the EPA established a Memorandum of Understanding (MOU) with the
Association of Clean Water Administrators related to the agency voluntarily collecting information
about animal feeding operations from the states. The EPA contacted states and gathered and released
data from 29 state agencies, all of which have the authority to regulate animal feeding operations. The
EPA’s request to states only pertained to information on permitted and unpermitted CAFOs. Some states
also provided information on additional animal feeding operations. The data was voluntarily submitted
to the EPA in various forms (e.g., spreadsheets, public websites, databases, etc.). At the time of
submission, the EPA informed each state agency that any records the EPA received would be subject to
the Freedom of Information Act.

As stated by the EPA in its Federal Register notice withdrawing the data collection rule, “collecting
existing information, evaluating it, and compiling it in one format will better inform the agency” in
implementing its obligation to learn about the universe of animal feeding operations and protect the
nation’s waters under the Clean Water Act. The EPA has not determined how the data gathered will be
used internally or externally. The agency commits to working together with our federal partners,
industry and other stakeholders to determine the best approaches for working with the state data
provided. To give you some background and context, in September 2008, the United States Government
Accountability Office issued a report to congressional requestors, recommending that the EPA “should
complete the agency’s effort to develop a national inventory of permitted CAFOs...” The report also
stated that *“despite its long-term regulation of CAFOs, EPA has neither the information it needs to

Y U.S. Gov't Accountability Office, Concentrated Animal Feeding Operations—EPA Needs More Information and a Clearly
Defined Strategy to Protect Air and Water Quality, GAO-08-944 5 (2008), page 48.



assess the extent to which CAFOs may be contributing to water pollution, nor the information it needs to
ensure compliance with the Clean Water Act.”

Again, thank you for your letter. The EPA is committed to conducting its activities with the highest legal
and ethical standards and in the public interest. If you have further questions, or you desire further
information in connection with this subject, EPA staff will work with your staff to accommodate any
such interest. Please contact me or your staff may call Greg Spraul in the EPA's Office of Congressional
and Intergovernmental Relations at 202-564-0255.

Sincerely,

AL

Nancy K. Stoner
Acting Assistant Administrator
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Mnited States Denate

WASHINGTON, DC 20510

September 17, 2013

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Ms. McCarthy:

We are writing as a follow up to our June 18, 2013, letter' regarding the Administration’s
Interagency Wnrkmg, Group (IWG) 2013 Technical Support Document for the Social Cost of
Carbon (SCC).> While the Office of Information and Regulatory Aftairs (OIRA) replied on your
behalf in a July 18, 2013, letter,” its reply was not responsive to our inquiry. We asked specific
questions regarding the Environmental Protection Agency's (EPA) development and use of SCC
estimates that remain unanswered. Further, we have additional concems with EPA’s application
of the updated SCC developed by the IWG.

For example, EPA’s recently proposed rule for steam electric power generating units’
illustrates a significant level of confusion associated with the discount rates chosen by the IWG
to calculate the SCC. The Office of Management and Budget (OMB) Circular A-4 instructs
federal agencies to apply a 7 percent discount rale as a baseline for regulatory analyses, as well
as a 3 percent discount rate. However, the IWG's calculation of the SCC ignores Circular A-4
by only applying discount rates of 2.5, 3, and § percent. Nowhere in the document did the IWG
provide an estimate of the SCC using a 7 percent discount rate; yet OIRA indicates the IWG at
least considered the 7 percent discount rate.”

' Letter from Sen. Vitter, et al., to Gina McCanthy, Assistant Adm’r, Office of Air and Radiation, Envtl. Prot.

Agency (June 18, 2013).

* Interagency Working Group on Social Cost of Carbon, Technical Support Document: Technical Updatre of the

Social (. os! nj Larban Jar Reg1dmmy fmpuact Ana!ym under P.xecunve Order 12866, U. S GOV'T (May 201 3),
1 0

' Letter I'rurn Howard Shclanskl. Adm'r, Office of Inronnauon and Regulatory AfTairs, to Sen. Vitter, et al. (July (8,

2013).

* Effluent Limitations Guidclines and Standards for the Steam Electric Power Generating Point Source Category, 78

Fed. Reg. 34432 (June 7, 2013), available ar hitp://www .¢po.gov/(dsys/pka/FR-2013-06-07/pdf2013-10191 pdf.

* OFFICE OF MGMT. & BUDGET, CIRCULAR A-4: REGULATORY ANALYSIS 34 (2003), available at
tp:/www whilchouse. gov/sites/default/files/ombrassets/omb/circulars/a004/a-4.pdf

" See OIRA Response Letter, supra note 2. “Using o 7 percent discount rate in this context would suggest thal there

is effectively no consideration of the impact of carbon emissions on future generations."
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In the proposed rule, EPA presented the benefits of reduced nitrogen oxide, sulfur
dioxide, and carbon dioxide in accordance with Circular A-4 by using discount rates of 3 and 7
percent.” However, EPA included a footnote that states the Agency estimated the SCC based on
a 5 percent discount rate “to estimate values presented for the 7 percent discount rate.” In effect,
the annualized benefits from reduced nitrogen oxide, sulfur dioxide, and carbon dioxide
emissions that EPA accredits to the rule appear to be distorted by using the IWG’s SCC
estimates.

While the proposed rule provides one example of EPA's questionable use of the SCC in
its cost-benefit analyses, we question how the Agency will apply the estimates to carry out
President Obama’s Climate Action Plan.® In particular, the President called for the EPA to
propose greenhouse gas new source performance standards (NSPS) for newly constructed coal-
and natural gas- fired power plants as well as for existing power plants.’

Given the outstanding questions concerning EPA’s specific role in the development of
the SCC and its application of SCC calculations, we request that you respond to the following:

I, What EPA officials participated in the IWG that developed the 2010 and 2013 SCC
values? Please explain the involvement of each EPA official participating in the IWG
and the process by which recommendations offered by EPA to the IWG were
approved.

2. Were the FUND, DICE, and PAGE models peer reviewed for the purpose of
determining the value of the SCC for the United States? Did EPA review the models
to ascertain the validity of the assumptions used or if the damage functions used have
solid theoretical or empirical foundation? Did EPA consider alternative models to the
FUND, DICE, and PAGE models? If so, please provide a list of all models
considered.

3. What procedures were followed by EPA during the IWG process so as to comport
with the Agency’s own peer review and data quality guidelines? Which of EPA’s
guidelines were not followed?

4, In 2010, EPA’s Office of Inspector General (OIG) found serious flaws in the peer
review and evaluation of outside assessments used in the Agency’s greenhouse gas
endangerment finding. In order to satisfy the OIG’s recommendation that minimum
review and documentation requirements for assessing and accepting existing
scientific and technical data from other organizations be established, EPA drafied an

? Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source Category, 78

Fed. Reg. 34432, 34517 (June 7, 2013), available ai hip;//www.gpo.gov/fdsys/pke/FR-2013-06-07/pdf/2013-
1019].pdf.

*)d.
% EXECUTIVE OFFICE OF THE PRESIDENT, The President’s Climate Action Plan (June 2013),
hp://www, whitehouse gov/sites/defauly/files/image/president2 7sclimateactionplan,pdf.
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10,

addendum to its existing guidance. In developing the SCC, please explain how the
EPA complied with the December 2012 addendum to Guidance for Evaluating and
Documenting the Quality of Existing Scientific and Technical Information.

Did EPA develop its own science/data for the underlying scientific support for
determining the 2013 adjustment in the SCC? Did EPA develop its own science/data
for the underlying scientific support for determining the 2010 SCC estimates?

Did EPA consult with any non-governmental personnel during the IWG discussions
and development of the SCC estimates? If so, please provide a list of all non-
governmental personnel consulted.

Prior to the 2010 SCC estimates, how did EPA estimate the SCC?

Please provide a list of rules — proposed or final — in which EPA has used the SCC
developed by the IWG, including rules that applied the SCC estimates as determined
by the IWG in 2010.

Please provide a list of rules in which the EPA intends to use the updated SCC.

Has EPA ever deviated from a primary estimate based on the U.S. domestic value as
prescribed by OMB Circular A-4? If so, please provide a list of all EPA rules that
have deviated as such. Similarly, please provide a list of all EPA regulatory actions
that deviated from Circular A-4’s and Circular A-94's prescription to use a 7 percent
discount rate as the base-case estimate in regulatory impact analysis (RIA).

. Has OMB provided EPA guidance on how and when the SCC estimates should be

applied? Has OMB provided EPA guidance on the use of the updated SCC in RIAs?
For example, how such values should be applied for estimating costs of treatment
technologies or methods that increase energy use, and for disbenefits associated with
those requirements?

. In developing the SCC estimate, how did the IWG account for benefits associated

with the activities that rely upon energy use that results in carbon dioxide emissions?

. Did the EPA support the decision to update the model estimates for the 2013 SCC? If

not, please explain the EPA's position regarding the adequacy of the models’ updated
estimates.

. Does EPA support the decision to update estimates for the 2013 SCC by inserting

them into a rule’s RIA at the final rule stage, which did not allow the public to
comment meaningfully upon them? If not, please explain how EPA worked to
protect the integrity of administrative procedure in the IWG process.
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Thank you for your prompt attention to this matter. We respectfully réciucst your responses by
September 30, 2013.

] \ ’ Sincerely,
avid Vitter
U.S. Senator

Roy Blunt
U.S. Senator

eff ions
U.S. Senator

Coer e TS

“” James Inhofe
U.S. Senator

ohn Boozman
J.S. Senator
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OFFICE OF THE
ADMINISTHATOR

The Honorable David B. Vitter

Ranking Member

Committee on Environment
and Public Works

United States Senate

Washington, D.C. 20510

Dear Scnator Vitter:

Thank you for your letters to Administrator Gina McCarthy and Office of Atmospheric
Programs’ Director Sarah Dunham regarding the U.S. Environmental Protection Agency's (EPA)
role in the U.S. Government's (USG) development of the social cost of carbon estimates and the
EPA’s application of those estimates. [ have been asked 1o respond on their behalf.

As dirccted by Executive Orders 12866 and 13563, EPA must use the best available scientific,
technical, cconomic, and other information to quantify the costs and benefits of rules. Rigorous
cvaluation of costs and benefits has been a core tenet of the EPA rulemaking process for decades
through Republican and Democratic Administrations. This fundamental principle of using the
best available information underpins EPA’s participation in the Administration’s efforts to
develop and periodically update its estimates of the social cost of carbon (SCC). EPA supported
the recent decision to update the USG SCC estimates to reflect the latest peer-reviewed versions
of the models. replacing model versions that were developed up to ten years ago in a rapidly
evolving ficld. The revision was also responsive to public comments received in various EPA
rulemakings requesting updated SCC estimates. Consistent with the Office of Management and
Budget's (OMB) guidance, the USG SCC estimates are used in EPA analyses of regulations
subject to benefit-cost analysis under E.O. 12866 and 13563 to estimate the welfare effects of
quantified changes in carbon dioxide (CO,) emissions.

I am including an attachment prepared by EPA technical staff that provides background on the
development of the USG SCC cstimates and responscs to your questions regarding EI’A’s role in
this process and the Agency’s use of these estimates.

Intemet Addrass (URL) « http://www epa.gov
RecycledMecyclable » Prnted whh Vegetabk: Oll Hased Inks on Hoecycled Paper (Minimurm 30%: Poslconsumery



Again, thank you for your letters. If you have further questions, please contact me or your staff
may contact Josh Lewis in EPA's Office of Congressional and Intergovernmental Relations at

202-564-2095 or at lewis.josh@epa.gov.

Sincerely,

j(,ﬂ V’af'V

Enclosure

Joel Beauvais
Associate Administrator
Office of Policy



General Overview of the Development of the 2010 SCC Technical Support Document and 2013 Update

The SCC represents the monetized net damages of incremental changes in the amount of carbon dioxide
{CO,) emissions in a given year. The SCC is meant to be a comprehensive estimate of the monetized
value of the net effects (both negative and positive) of giobal climate change, including, but not limited
to, changes in net agricuitural productivity, energy use, human health effects, and property damages
from increased flood risk. As discussed in greater detail below, three peer-reviewed Integrated
Assessment Models (IAMs) = DICE, FUND, and PAGE - were used to develop the USG SCC estimates.
These estimates include any benefits associated with carbon dioxide emissions. For example, the FUND
model incorporates increases in agricultural and forestry productivity at certain levels of warming. The
model also incorporates the benefits of reductions in energy expenditures due to reduced demand for
space heating and the reduction in cardio-vascular and respiratory mortality and morbidity associated
with extreme cold. When all impacts are considered, at levels of warming consistent with current
emissions trajectories, the long-term projected damages associated with those carbon emissions
significantly exceed the projected benefits from the carbon emissions in the models. The SCC estimates
reflect that net social cost.

The SCC itself is not a carbon pricing policy and therefore imposes no costs but instead allows the
benefits of emission reductions to be compared to the costs of mitigation policies within benefit-cost
analysis. The SCC is used by agencies in the executive branch of the U.S. federal government in their
analysis of regulatory actions that are subject to Executive Order 12866 which directs agencies “to
assess both the costs and benefits of the intended regulation....” The interagency process to develop
USG SCC estimates was an effort to promote consistency in the way agencies quantify the benefits of
reducing CO, emissions, or dis-benefits from increasing emissions, in these regulatory impact analyses.

When the USG SCC estimates were announced in the Federal Register in 2010, the Federal Register
notice clearly noted that the SCC would be updated on an ongoing basis (“within 2 years” and when
“substantially updated models become available”) to reflect the latest academic research. Consistent
with this statement, the May 2013 update to the estimates was technical in nature, and only
incorporated changes to the underlying IAMs. Both the models themselves and the changes to the
models reflected in the May 2013 update were developed by outside experts and published in peer-
reviewed literature. The updated estimates help ensure that agency regulatory analysis is based on the
best available scientific, economic, and technical information.

The USG SCC estimates were developed by an interagency working group convened by the Office of
Management and Budget (OMB) and the Council of Economic Advisors (CEA). This group worked
together to coordinate development of both the 2010 Technical Support Document (TSD) addressing the
estimates and the May 2013 technical update and related TSD. The group consisted of agencies that
were likely to conduct rulemakings affecting carbon emissions (thus might need to use SCC estimates in
their regulatory impact analyses) as well as relevant entities within the Executive Office of the President
{EDP). Specifically, the following agencies and EOP entities participated in these interagency discussions:
CEA, Council on Environmental Quality, Department of Agricuiture, Department of Commerce,



Department of Energy, Department of Transportation, Environmental Protection Agency, National
Economic Council, Domestic Policy Council, OMB, Office of Science and Technology Policy, and the
Department of the Treasury.

As explained in the 2010 and May 2013 TSDs, three IAMs (DICE, FUND, and PAGE) were used to estimate
the SCC. (For your information, the 2010 TSD is available at:

www.whitehouse.gov/sites/default/files/omb/inforeg/for-agencies/Social-Cost-of-Carbon-for-
RIA.pdf, and the current TSD is available at:
http://www.whitehouse. i
carbon-for-regulator-impact-analysis.pdf.) These IAMs combine climate processes, economic growth,
and interactions between the climate and global economy into a single modeling framework. There are
other IAMs, but in general they do not include economic damage functions that are needed to produce
SCC estimates. For example, the IGSM and GCAM models (developed at MIT and Pacific Northwest
National Laboratory, respectively) are used primarily for evaluating cost-effective ways of achieving
various pre-specified emission targets. DICE, FUND, and PAGE are by far the most widely used and
widely cited models in the economic literature that can link physical impacts to economic damages for
the purposes of estimating the SCC. The National Academies of Science (NAS) identified these three
models as "the most widely used impact assessment models" in a 2010 report.’ Furthermore, in a
comprehensive literature review and meta-analysis conducted in 2008, the vast majority of the
independent impact estimates that appeared in the peer-reviewed literature were derived from FUND,
DICE, or PAGE.?

Subsequent to the release of the 2010 TSD, all three models were updated by their (academic)
developers, in part to reflect more recent information on the potential impacts of climate change. All
have been used in the peer-reviewed scientific literature.’ The three models remain the most widely
cited relevant models. Some public commenters who have noted the model updates and associated
peer-reviewed publications urged EPA to update the SCC estimates using the updated models. The
public comments submitted to EPA have focused on DICE, FUND, and PAGE and have not identified any
other models to estimate the SCC.

Leading up to the May 2013 update, the interagency working group met several times and agreed to
retain the 2010 SCC methodology and assumptions, while updating the estimates using current versions

! National Research Council. 2010. Hidden Costs of Energy: Unpriced Consequences of Energy Production and Use.
Washington, DC; The National Academies Press.

?Tol, R. 2008. The Socia! Cost of Carbon: trends, outliers, and catastrophes. Econ Open-Access E-Journal 2(25): 1-
24.

* Nordhaus, W. 2010. Economic aspects of global warming in a post-Copenhagen environment, Proceedings of the
National Academy of Sciences 107(26}); 11721-11726.

Hope, C. 2013. Critical issues for the calculation of the social cost of CO2: why the estimates from PAGEQ9 are
higher than those from PAGE2002. Climatic Change 117: 531-543.

Anthoff, D. and Tol, R.5.). 2013. The uncertainty about the social cost of carbon: a decomposition analysis using
FUND. Climatic Change 117: 515-530.

‘ see Docket 1D: EPA-HQ-OAR-2010-0660-10002 (pg 4); EPA-HQ-OAR-2010-0660-10888 (pg 26); EPA-HQ-0OAR-2010-
0799-9519 (pg 10). Documents are available in www.regulations.gov.



of the underlying models. This group worked only on updating the SCC calculations, and the product of
its efforts was the updated May 2013 TSD, recently released for additional public comment with minor
technical corrections. EPA officials from both the Office of Policy (OP) and the Office of Air and
Radiation (OAR) participated in the interagency SCC discussions, including technical staff (economists
and climate scientists) from the National Center for Environmental Economics in OP and the Office of
Atmospheric Programs in OAR. Non-governmental groups did not participate in these interagency
meetings. Rather, Federal agencies considered the extensive public comments on ways to improve SCC
estimation received via the notice and comment period that was part of numerous rulemakings since
2006. This input was considered as part of the interagency process, including multiple requests for
updated SCC estimates based on the updated models.

EPA staff from both OP and OAR provided technical expertise in climate science and economics to the
broader workgroup as needed. The interagency group did not develop its own models or data for either
the 2010 USG SCC estimates or the 2013 update. The models’ features were left unchanged, relying on
the model developers’ best estimates and judgments as represented in the most recent peer-reviewed
studies using their models. To the extent that the interagency group adopted unifying input
assumptions (e.g., population, GDP) across the three models for the USG SCC estimation, those
assumptions were drawn from the existing literature. Professional economic staff at EPA, using the
modeling input parameters developed by the interagency group, oversaw the primary modeling and
calculations for both the 2010 and the 2013 SCC estimates using the most recent versions of the FUND,
DICE, and PAGE models. Consistent with the Administration’s commitment to transparency, EPA has,
upon request, provided to researchers and institutions more detailed output than is presented in the
2010 or 2013 TSD, as well as instructions, input files, and mode! source code.

As part of an ongoing effort to improve and refine the SCC estimates, OMB recently issued updated
values that reflect two minor technical corrections to the May 2013 estimates. The first addressed a
misspecification in the FUND model's computer code, as covered in an erratum to Anthoff and Tol
{2013) published in October 2013 in the same journal as the underlying article (Climatic Change). The
second addressed an inadvertent misspecification of the equilibrium climate sensitivity distribution in
the FUND model. These technical corrections resulted in a small decrease in some of the SCC values, For
example, the central estimated value to society in 2015 of reducing carbon emissions decreased from
$38 per metric ton of CO; to $37 per metric ton (in 2007 dollars). OMB's Office of Information and
Regulatory Affairs (OIRA) announced the update via a blog post® and published the revised estimates in
the SCC Technical Support Document (TSD).® The OMB blog post also stated that in response to public
and stakeholder interest in SCC, OMB will provide an opportunity for public comment on the updated
estimates. The comment request, published in the Federal Register (11/26/13; 78 FR 70586), is in
addition to the public comment opportunities already available through particular rulemakings.

EPA use of the Social Cost of Carbon




Prior to 2009, multiple Federal agencies, including EPA, began developing their own analyses of the SCC
as part of the rulemaking process.” For example, the 2008 EPA Advanced Notice of Proposed Rulemaking
for Greenhouse Gases (GHGs) reported a global mean SCC of $68 and $40 per ton CO; for discount rates
of approximately 2 percent and 3 percent, respectively (in 2006 doliars for 2007 emissions). In
November 2007, an agency was ordered by the courts to consider the SCC in a rulemaking process. The
U.S. Court of Appeals for the Ninth Circuit ordered NHTSA to revise its light truck fuel economy
standards rule expeditiously to take into account the SCC, chastising the agency for disregarding the
climate change implications of vehicle emissions.”

In 2009, the Obama Administration launched a process to determine how best to monetize the net
effects (both positive and negative) of carbon dioxide emissions and sought to harmonize a range of
different SCC values across multiple Federal agencies. The purpose of this process was to ensure that
agencies were using the best available information and to create consistency in economic analyses
associated with the rulemaking process. At the start of the 2009 effort, the Administration conducted a
preliminary assessment of existing literature in order to set interim SCC values while it worked on a
more comprehensive analysis. EPA and other agencies began using these interim values in rulemakings,
and solicited comments “on all of the scientific, economic, and ethical issues before establishing
improved estimates for use in future rulemakings.”® In these rulemakings, it was emphasized that the
interim estimates were preliminary and that there was additional ongoing analysis underway to develop
improved estimates. After the release of the interim values, public comments were considered and the
Administration conducted additional technical work. The final SCC estimates were issued in February
2010. These estimates were updated in 2013 using the latest version of the peer-reviewed models.

Table 1 lists the EPA regulatory actions that have used the USG SCC estimates.

Table 1. EPA Regulatory Actions Using USG SCC Estimates

Federal Register | Rule Name | Action
interim USG SCC Estimates: 2009-2010 EPA Rulemakings

9/28/2009 EPA/DOT Light Duty Vehicle GHG and CAFE Standards (2012-2016) Proposal
4/26/2010 EPA Renewable Fuel Standard Program (RFS2) Final
6{21)‘201070 EPA Disposal of Coal Combustion Residuals From Electric Utilities Proposal
USG SCC Estimates based on 2010 TSD: 2010-2013 EPA Rulemakings

5/7/2010 [ EPA/DOT Light Duty Vehicle GHG and CAFE Standards (2012-2016) [ final

" In 2008, there were SCC estimates in rulemakings put forward by three different Federal Agencies:
1) A DOT rule on CAFE standards;
2) Two DOE rules related to the Energy Conservation Program; and
3) An EPA advanced notlce of proposed rulemaking on greenhouse gases.

° The flrst EPA rule to use the inter:rn SCC estimates was the proposed rulemaking for Model Year 2012- 2016 Light-
Duty Vehicle Greenhouse Gas Emissions Standards. http://www.gpo.gov/fdsys/pke/FR-2009-09-28/pd(/E9-
22516.pdf.

' The final USG 5CC estimates were not published in time for EPA to redo their analysls for the Coal ash proposed
rule. Included in the proposed rulemaking Is an acknowledgement of the USG values and the Agency intent to use
them in the Final rule. See p. 29, http://www.gpo.gov/fdsys/pkg/FR-2010-06-21/pdf/20 2286.pdf.




EPA Federal Implementation Plans To Reduce Interstate Transport of Fine

8/2/2010 Particulate Matter and Ozone Proposal
9/9/2010 EPA Cement NESHAP/NSPS (CO2 disbenefits) (under reconsideration) Final
10/14/2010 EPA Sewage Sludge Incinerators NSPS/Emissions Guidelines (CO2 disbenefits) Proposal
3/14/2011 EPA (supp} NESHAP: Mercury Cell Chlor-Alkali Plants -Amendments Proposal
3/21/2011 EPA Sewage Sludge Incinerators NSPS/Emissions Guldelines (CO2 disbenefits) Final
3/21/2011, EPA NESHAP for Major Sources: Industrial, Commerclal, and Institutional Boilers

Reconsid: 1/31/13 | and Process Heaters (CO2 disbenefits) Final

EPA Federal Implementation Plans: Interstate Transport of Fine Particulate Matter

8/8/2011 and Ozone and Correction of SIP Approvals (vacated by courts, in review) Final
9/15/2011 EPA/DOT Medium-Heavy Duty Vehicles GHG and CAFE Standards Final
12/1/2011 EPA/DOT Light Duty Vehicle GHG and CAFE Standards {2017-2025) Proposal

EPA Commercial and Industrial Solid Waste Incineration Units: Reconsideration
and Proposed Amendments; Non-Hazardous Secondary Materials That Are Solid

12/23/2011 Waste (CO2 disbenefits) Proposal
2/16/2012 EPA MATS Rule Final
4/13/2012 EPA GHG Standards for New Stationary Source EGUs Proposal
10/15/2012 EPA/DOT Light Duty Vehicle GHG and CAFE Standards (2017-2025) Final
6/7/2013 EPA Effluent Limitations Guidelines and Standards for the Steam Electric Power

(announced 4/19) | Generatirg Point Source Category Proposal
Updated USG SCC Estimates based on 2013 TSD: 2014 EPA Rulemakings

1/8/14

(announ. 9/20/13) | EPA GHG Standards for New Stationary Source EGUs (sensitivity analysis only) Proposal

Both the 2010 and 2013 TSDs include guidance on how the SCC estimates should be applied in
regulatory analysis going forward. According to the TSDs EPA should use the SCC in analyses or
regulations subject to benefit-cost analysis under Executive Orders 12866 and 13563 to estimate the
weifare effects of marginal changes in global CO, emissions, whether those changes are reductions in
emissions (as in the EPA light duty and medium-heavy duty vehicle GHG standards) or increases in
emissions (as in the 2011 EPA NSPS for sewage sludge incinerators).

Adherence to OMB and EPA Guidelines

EPA works with OMB to ensure that EPA is following guidance in assessing the costs and benefits of their
agency actions. As explained below, both the use of a global value and the range of discount rates used
for the SCC estimates are consistent with OMB guidance.

The OMB discount rates are designed for costs and benefits that occur in the near to medium term.
Different considerations affect discount rates for impacts in the distant future. The 2010 TSD provides
extensive discussion of the intergenerational discounting literature and why the three discount rates
were chosen. The discount rate decisions are consistent with OMB guidance. Specifically, regarding
intergenerational discounting, Circular A-4 says:

“...it would still be correct to discount future costs and consumption benefits generally (perhaps
at a lower rate than for intra-generational analysis) ... Estimates of the appropriate discount rate
appropriate in this case, from the 1990s, ranged from 1 to 3 percent per annum.”




According to Circular A-4, the “7 percent rate is an estimate of the average before-tax rate of return to
private capital in the U.S. economy,” while 3 percent is “the rate at which society discounts future
consumption flows to their present value.” Both are designed for costs and benefits that occur in the
near to medium term. The use of the 3% discount rate is also consistent with OMB guidance, because
the IAMs used to generate the USG SCC estimates are designed to estimate change in future
consumption equivalent flows, not capital (or capital equivalent) costs. However, the interagency
working group noted in the 2010 TSD that there Is the possibility that “climate damages are positively
correlated with market returns,” which would tend to increase the certainty equivalent (consumption)
discount rate, and the estimates therefore include an upper value of 5%.

Since the release of the February 2010 estimates, the federal government has continued to examine
ways to discount impacts in the distant future and has supported research in this field. Notably, a
recent paper in Science authored by thirteen prominent economists concludes that a declining discount
rate would be appropriate to analyze impacts that occur far into the future.

The interagency workgroup determined that a global measure of SCC is appropriate in this context
because emissions of greenhouse gases contribute to damages around the world and the world’s
economies are now highly interconnected. To reflect the global nature of the problem, the USG SCC
estimates incorporate the full damages caused by carbon dioxide emissions and we expect other
governments to consider the global consequences of their greenhouse gas emissions when setting their
own domestic policies. See 2010 TSD for more discussion.

With regard to EPA’s adherence to its peer review and information quality guldelines, consistent
Agency-wide implementation of these guidelines has been an agency priority for many years. The most
recent document describing this EPA guidance, Guidance for Evaluating and Documenting the Quality of
Existing Scientific and Technical Information, was issued in December 2012 as an addendum to a 2003
EPA guidance document entitled, A Summary of General Assessment Factors for Evaluating the Quality
of Scientific and Technical Information. The December 2012 addendum does not create new standards
for assessing and accepting data from other organizations — the Agency’s existing information quality
guidance continues to be applied to previous and future actions. Rather, the December 2012 addendum
references EPA’s comprehensive existing information quality guidance and creates a consistent Agency-
wide approach for reviewing and documenting the use of existing scientific and technical information
from other organizations.”

" Arrow, K., M. Cropper, C. Gollier, B. Groom, G. Heal, R. Newell, W. Nordhaus, R. Pindyck, W. Pizer, P. Portney, T.
Sterner, R.S.J. Tol, and M. Weitzman. 2013. Determining Benefits and Costs for Future Generations. Science
341(6144): 349-350.

2 In the Procedural Review of EPA’s Greenhouse Gases Endangerment Finding Data Quality Processes, the OIG
found that “"EPA met statutory requirements for rulemaking and generally followed requirements and guidance
related to ensuring the quality of the supporting technical information.” The 2012 Addendum helps to implement
the OIG recommendation for a consistent Agency-wide approach for reviewing and documenting how it meets the
2003 Guidance.



The 2010 TSD for the USG SCC estimates provides documentation of the interagency decisions and the
2013 TSD documents the technical update. Consistent with EPA’s 2003 data quality guidance document
and the December 2012 addendum referenced above, the 2010 and 2013 TSDs for the USG SCC
estimates describe the type and quality of information used to estimate the social cost of carbon as well
as the sources for the information used {(documentation of modeling inputs—e.g., climate sensitivity and
socioeconomic scenarios—in the peer reviewed literature). The 2010 and 2013 TSDs also provide
exhaustive documentation of how the USG’s review identified, evaluated, and adopted the data,
assumptions, and analytical framework used to develop the SCC estimates. Furthermore, the IAMs used
to develop the USG SCC estimates are documented within the peer reviewed literature and source code
is available on the model developers’ websites or upon request from the relevant developer.
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Anited States Senate ENVIRONMENT AN PUBLC WOPKS

WASHINGTON, DC 20510-0104

September 12, 2011

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Jackson:

I am writing to request an accurate estimate of the total costs incurred or expended
by the U.S. Environmental Protection Agency (EPA) from January 20, 2009 through
August 31, 2011 on efforts related to reconsideration of the 2008 National Ambient Air
Quality Standards for ground level ozone. Your agency’s estimate should account for
time of EPA staff (including salaries and benefits); expenses associated with the public
meetings in Arlington, Virginia; Houston, Texas; Sacramento, California; and any other
public hearings or meetings; third party expenses for consultants, scientists, economists,
or other persons; or any other expenses related to this effort. In addition to the monetary
costs of these efforts, please also provide the total man-hours expended by EPA staff on
this effort during the stated timeframe,

Please provide your response by September 26, 2011. Your kind attention to this
matter is greatly appreciated.

Sincerely,

Jeff Sessions
United States Senator

cc:  Barbara J. Bennett, USEPA Chief Financial Officer

BIRMINGHAM HUNTSVILLE MOBILE MONTGOMERY WIREGRASS
341 VancCE FFnEmal BuiLoiva REcioNs CENTER, Surre B02 BBAT CenTre, SuiTe 2300A 7550 HaLcvan SummiT Darve Unrep STATES COURTHOUSE, Suime 302
1BUO FoFTH Avenue NoATH 200 CLNTON AVENUE, N.W, 41 WesT -85 Service Roan NORTH SuiTe 150 100 WesT Taoy StReeT
BrmaamaHam, AL 35203-2171 HunTsviwE, AL 35801-4832 Moene, AL 35608-1291 MONTGOMERY, AL 38117 DoTran, AL 36303
(205) 731-1500 1268) 533-0979 [251) 414-3063 {334) 244-7017 {334) 792-4924
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The Honorable Jeft Scssions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your December 17, 2013, letter regarding the total costs incurred by the U.S.
Environmental Protection Agency on efforts related to the reconsideration of the 2008 National Ambient
Air Quality Standard (NAAQS) for ozone. The Office of Air and Radiation had primary responsibility
for the ozone reconsideration, with staff from the Office of Research and Development and the Office of
General Counsel also playing a role.

As you know, section 109(d) of the Clean Air Act requires the EPA to complete a review of the science
upon which the NAAQS are based every five years. The standards for the six principal pollutants -
carbon monoxide, lead, nitrogen dioxide, sulfur dioxide, particulates, and ozone — are reviewed and
revised on a rotating basis. EPA stafll members who worked on the reconsideration of the 2008 standard
are dedicated to understanding the scicnce of public health problems from air pollution and advising the
Administrator on how to set the standards. At any given time EPA staff may be working on some aspect
of one or more of the NAAQS standards. The staff continually reviews health and environmental
impacts of the pollutants identified in the Clean Air Act as NAAQS pollutants. During the
reconsideration of the 2008 standard, the EPA also held public hearings with a wide variety of
stakeholders in attendance.

The EPA is always learning more about how to set air pollution standards. The agency is using some of
the work from the reconsideration effort to help inform NAAQS decisions moving forward. The agency
is working on the next regular review of the ozone standard to determine what, if any, revisions to the
ozone standards may be appropriate in light of the current scientific evidence. For these reasons, it is
difficult for us to estimate, with any meaningful precision, the expenses and full-time equivalent
employees used for the reconsideration of the 2008 standard specifically.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Josh Lewis in the EPA’s Office of Congressional and Intergovernmental Relations at
lewis.joshi@epa.gov or (202) 564-2095.

Sincerely,

N F . il

Janet G. McCabe
Acting Assistant Administrator

Irteinel Adatess LRL . PMIp Ywnw epa Qi
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Linited States Denate |

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS |
WASHINGTON, D 0510 410y

March 14, 2016

Dr. Thomas Burke

Deputy Assistant Administrator for Research and Development and Science Advisor
Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Dr. Burke,

Thank you for your testimony during our June 11, 2015 hearing and for answering questions for
the hearing record subsequently submitted by members of the U.S. Senate Environment and
Public Works Committee. In order to further evaluate your nomination, we are resubmitting 14
questions from Senator Sessions and requesting you to clarify your previous answers.

In questions submitted for the record, Senator Sessions referred to April 2015 correspondence
between the EPW Committee and Administrator McCarthy concerning whether past climate
impact estimates have actually occurred. Senator Sessions asked if you agree that estimates of |
future climate impacts do not answer whether climate impacts projected and expected to occur in
the past have proven accurate. -

We anticipated a direct response to this question, especially given your candid and appreciated
testimony during the nomination hearing that climate science is never settled—this was an
objective recognition, uninfluenced by political perspective. However, your answer to Senator
Sessions’ question differed from this approach. In response to a question about verifying the |
accuracy of past climate projects, you stated simply that “it is important to both consider how the
climate is changing today, and how future changes will impact humans and the environment,” '
noting further that EPA “publlshes a set of indicators describing trends related to the causes andl
effects of climate change.” .

It is important for us to understand your position on the relevance of future projected climate
impacts in assessing the accuracy of climate impacts that were previously projected and expect
to occur in the past. Accordingly, please state whether the accuracy of climate impacts prcv_u:ctee;l
and expected to occur in the past may be determined by estimates of future climate impacts. \

In addition, in your responses you stated that EPA “posts publicly available information and datx
related to regulatory decisions on the public docket.” This suggests that it is permissible for EP
to withhold some information and data from public disclosure. Please comment on the need for:
EPA 1o make publicly available a// information and data underlying and supporting the agency’s



Burke
March 14, 2016
Page 2

i
science-based findings, so that a broad cross-section of credentialed peer reviewers and other 1
capable investigators can independently verify the agency’s scientific integrity. i

In order to ensure you have the proper context, enclosed is the April 2015 letter to Administrator
McCarthy and Scnator Sessions’ questions from the June 11 hearing where we are asking for
clarification on questions two and four.

We appreciate your cooperation and should you have any additional questions please direct your
staff to contact Ryan Jackson (EPW Majority) at 202-224-6176 or Brandon Middleton (Senator
Sessions) at 202-224-4124, We look forward to reviewing your written responses to the above

concems. . |
|

SSIONS
U.S. Senator




U.S. Senator Jeff Sessions
June 11, 2015 Senate Environment and
Public Works Committee Hearing

“Nomination hearing for Ann Dunkin to be Assistant Administrator
for Environmental Information of the U.S. Environmental
Protection Agency, Thomas Burke to be Assistant Administrator of
the Office of Research and Development of the U.S. Environmental
Protection Agency, and Jane Nishida to be Assistant Administrator
of the Office of International and Tribal Affairs of the U.S.
Environmental Protection Agency”

Questions for the Record I

Dr. Thomas Burke, Nominee, Assistant Administrator, EPA Ofﬁcer
of Research and Development =
Current position: Deputy Assistant Administrator of Office of Researc
and Development and Science Advisor for EPA

1) During the April 2013 confirmation hearing for your boss (the
EPA Administrator, Gina McCarthty), she promised the
Environment and Public Works Committee under oath that she
would “provide information . . . with respect to [her]
responsibilities.” However, instead of living up to her promise, the
Administrator often directs others to respond to questions that are
posed directly to her.

For example, this past April, I and other members of the
Committee wrote a letter to the Administrator regarding projected
climate change impacts. Despite having committed to providing
responses during this Committee’s budget hearing for EPA, the



Administrator directed Janet McCabe, the Acting Assistant
Administrator for the Office of Air, to provide responses.

If you are confirmed, will you personally answer questions that are
asked of you by members of this Committee?

2) The April 2015 letter asked straightforward questions related to
whether projected climate impacts are actually occurring., Yet
instead of reviewing and verifying the accuracy of climate
projections which have served as the basis for the agency’s
regulatory policy and agenda, the Acting Assistant Administrator;
opined on future projections. |

For example, in response to a series of questions on global cyclone
activity over the past century, the Acting Assistant Administrator,
wrote: ‘|

Anthropogenic climate change is . . . expected to
contribute to a number of changes in extreme weather
events. . . . [T]ropical cyclone intensity is . . . expected
to increase in the future, but the frequency of cyclones
is likely to either decrease or remain unchanged.

Do you agree that estimates of future climate impacts do not
answer whether climate impacts projected and expected to occur in
the past have proven accurate? :

|
3) I also asked in the letter whether the Administrator agreed that it '
has been nearly ten years since the last major hurricane struck the
United States. The Acting Assistant Administrator’s response did |
not answer this question. :

As EPA’s Science Advisor, please answer the following:



a. Was it appropriate for the Acting Assistant Administrator to
refrain from confirming whether it has been nearly ten years
since the last major hurricane struck the United States?

b. Does EPA have the institutional capability to review recent data
on hurricane landfall and determine whether it has been nearly,
ten years since the last major hurricane struck the United States?

4) Objective and unvested peer review plays a critical role in
verifying the accuracy of science-based findings which serve as the
basis for regulatory decisions, especially since these decisions raise
the cost of energy throughout the United States.

Do you agree it is critical that all information and data which
underlie these findings be made publicly available and accessible
so that a broad cross-section of credentialed peer reviewers and
other capable investigators alike can independently verify an
agency’s scientific integrity?



Whnited States Senate

WASHINGTON, DC 20510

April 1, 2015

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Ave., NW
Washington, DC 20460

Dear Madam Administrator;

During the March 4, 2015, Committee on Environment and Public Works hearing
on lhe Environmental Protection Agency’s (EPA) Fiscal Year 2016 budget, several,
important questions regarding current climate science and data were raised, Although
questions regarding the impacts of climate change were clear and straightforward, none
of the questions received direct answers, and many responses contained caveats and
conditions.

We write today to emphasize that these questions were not posed lightly or in
passing. In fact, questions related to whether projected climate impacts are actually
occurring are critical to verifying EPA’s commitment to the best science and data,
especially as the agency proposes costly carbon dioxide emissions reductions
throughout the United States. Stated differently, given that the Administration's
proposal to fundamentally change the naturc of domestic electricity generation is based
on the apparent need to avoid “devastating” climate impacts to the United States and
the planet, it is imperative that the agency be candid and forthright in assessing the
reality of this projection,

EPA must demonstrate its commitment to sound science and data by providing
prompt and thorough responses to questions from Congress. Accordingly, we request
and look forward to detailed answers to the following questions:

Drought

1) In its 2013 Fifth Assessment Report, the Intergovernmental Panel on Climate
Change (IPCC) concluded the following:



2)

3)

[T]here is not enough evidence at present to suggest more than low
confidence in a global-scale observed trend in drought or dryness

(lack of rainfall) since the midd!le of the 20th century, owing to lack

of direct observations, geographical inconsistencies in the trends,

and dependencies of inferred trends on the index choice. Based on ;
updated studies, AR4 conclusions regarding global increasing i
trends in drought since the 1970s were probably overstated. |
However, it is likely that the frequency and intensity of drought

has increased in the Mediterranean and West Africa and decreased

in central North America and north-west Australia since 1950.

Do you agree or disagree with the IPCC’s conclusion? Please provide all
data, analyses, and other evidence that you reviewed and relied on to reach
your conclusion. :
In its Special Report on Extreme Events (Managing the Risks of Extreme Events
and Disasters to Advance Climate Change Adaptation), the JPCC concluded the
following:

There is medium confidence that since the 1950s some regions of
the world have experienced a trend to more intense and longer
droughts, in particular in southern Europe and West Africa, but in
some regions droughts have become less frequent, less intense, or i
shorter, for example, in central North America and northwestern ;
Australia. !

Similarly, the US. Climate Change Science Program’s 2008 report (Weather |
and Climate Extremes in a Changing Climate) concluded:

[D)roughts have, for the most part, become shorter, less frequent,
and cover a smaller portion of the U. S. over the last century.

Do you agree or disagree with these two conclusions? Please provide all
data, analyses, and other evidence that you reviewed and relied on to reach
your conclusion. .

At the March 2015 budget hearing, Senator Sessions asked for “the
worldwide data about whether or not we are having fewer or less droughts.”
You responded, “I am happy to provide it but I certainly am aware that '

droughts are becoming more extreme and frequent.”



Hurric

a. Please provide all data, analyses, and other evidence held or used by
EPA regarding worldwide drought frequency.

b. Please provide all data, analyses, and other evidence which warranted
your conclusion that “droughts are becoming more extreme and
frequent.”

ane

1) The IPCC Fifth Assessment Report concluded the following:

2

3)

4

Current data sets indicate no significant observed trends in global
tropical cyclone frequency over the past century. . . . No robust
trends in annual numbers of tropical storms, hurricanes and major
hurricanes counts have been identified over the past 100 years in
the North Atlantic basin.

Do you agree or disagree with the IPCC assessments regarding data sets on
global tropical cyclone frequency and trends in annual tropical storms,
hurricanes, and major hurricanes in the North Atlantic basin?

Does EPA have any data, analyses, or other evidence demonstrating an
increase in global tropical cyclone (hurricane) frequency over the past
century? If so, please provide such data, analyses, or evidence.

Does EPA have eny data, analyses, or other evidence demonstrating an'
increase in the annual number of tropical storms, hurricanes and major '
hurricanes over the past 100 years in the North Atlantic basin? If so, please
provide such data, analyses, or evidence.

At the March 2015 budget hearing, Senator Sessions asked whether there
have been more or less hurricanes in the last decade, You responded that
“[tlhere have been more frequent hurricanes and more intense.” Please
provide all data, analyses, and other evidence which warranted your
response,

Do you agree or disagree that is has been nearly ten years since the last major
hurricane struck the United States?



Temperature data

1)

2)

Dating back ta the 1970’s, IPCC climate models have historically predicted a
significant increase in global temperatures. At the March 2015 budget
hearing, Senator Sessions asked “[i]f you take the average of the models
pledxctmg how fast the temperature would increase, is the temperature in fact
increasing less than that or more than that?”

You replied that you could not “answer that question specifically,” but later
committed to submitting written information explaining whether you believe
the models have been proven correct and whether temperatures have
increased less than projected or more than projected.

Please provide data and analyses showing actual global average temperatures
since 1979 versus IPCC predictions, including an EPA-produced chart
comparing actual global average temperature increases since 1979 (when
satellite temperature data became available) versus the latest IPCC
predictions. Please also provide your conclusion on whether IPCC climate
models have proven correct,

At the March 2015 badget hearing, you stated “[t]here are many models and
sometimes it is actually going faster and sometimes slightly slower than the
model predicts, but on the whole, it makes no difference to the validity and the |
robustness of climate science that is telling us that we are facing an absolute
challenge that we must address both environmentally and economically from
a national security perspective, and for EPA, from a public health |
perspective.” l
g I
Do you agree that EPA has a duty to review and verify the accuracy of
climate projections which have served as the basis for the agency’s mgu!atory

policy and agenda?

Climate impact monitoring

)

According to EPA's website, the agency’s Office of Environmental
Information “manages the life cycle of information to suppert EPA’s mission
of protecting human health and the environment” and “ensure[s] the quality
of EPA’s information.”

The Office’s Quality Management Program develops “ Agency-wide policies,
procedures and tools for quality-related: activities relating to the collection

and use of environmental information.”



2)

In addition, EPA's Office of Information Collection “works in collaboratio
with CPA partners and customers to develop and implement innovativ
policies, standards and services that ensure that environmental mformahon i3
efficiently and accurately collected and managed.,”

What policies do these and other offices at EPA have in place to monitor an
verify the accuracy of agency climate projections? Please provide all reports
analyses, memoranda, and other information from the past ten years in whic
EPA has reviewed the accuracy of its climate projections.

What portion of EPA’s budget request for FY 2016 is dedicated to monitoring
and verifying the accuracy of the agency’s climate projections? !

Please provide your responses no later than April 21, 2015.

ge_nator

Very truly yours,

C o Foe- 7

“Senator James M. Inhofe

Forasse

er Wicker Senator John Barrasso
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The Honorable Jett Sessions
Umted States Senate
Washington, D.C. 20510

Dear Scnator Sessions:

Thank you for your March 14, 2016, letter regarding two questions from Senator Jeff Sessions and my
corresponding answers from my June 11, 2015, confirmation hearing. 1 appreciate this opportunity to
further clarify my responses.

You stated that you would like to understand my position on “the relevance of futurc projected climate
nnpacts in assessing the accuracy of climate impacts that were previously projected and cxpected to
oceur in the past.” You asked whether the accuracy ot climate impacts that were projected and expected
to oceur 1n the past may be determined by estimates of futurc climate impacts.

The scientific community bases their conclusions. projections, and predictions on available evidence.
However, predictions of tuture events based upon past cvidence will always include some degree of
uncertainty. In the case of climate events, there 1s a growing and strong preponderance of evidence about
the broad climate impacts that are increasingly recognized by the scientific and business communities.'

These projections include a level of confidence associated with them to account for the inherent
uncertainties in chimate tmpact models. projections, and analyses. Climate scientists arc constantly
revising their models and projections in order to incorporate new evidence and data. | believe it is
important that as new data becomes available regarding impacts and accuracy of projections, we
continue to refine our future projections of climate impacts.

You also asked me to comment on the need for the EPA to make publicly available all information and
data underlying and supporting the agency’s science-based findings, so that a broad cross-section of
credentialed peer reviewers and other capable investigators can independently verity the agency's
scientitic integrity.

"Intergovernmental Panel on Climate Change. 2014. Climate Change 2014: Synthesis Report.
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The EPA is committed 1o the principles of transparency and data access as outlined in the February 2013
John P. Holdren memorandum regarding increasing access 10 the results of federally funded scientific
research.” | personally am committed to this, as well.

Your question addresses a wide range of scientific activities, including human epidemiological studices,
work supported by industry, and studies supported by funding sources far beyond the EPA’s control,
Within the scientific community, there i1s deep respect for the peer review and publication process to
cnsure our decisions are guided by strong science. Making all raw data publicly available presents
tremendous challenges, including the important requirements to protect human subjects and confidential
business information. I remain committed to pushing forward with ever increasing transparency, data
accessibility. and peer review to strengthen the scientific basis for our public health and policy decisions
and to ensure the public at large may contribute to our understanding of these issues.

Again, thank you for vour letter. If you have any further questions, please contact me or your staff may
contact Christina Moody in EPA’s Office of Congressional and Intergovernmental Relations at
moody.christina@epa.gov or (202) 564-0260.

Sincerely.

——
e G R A
Thomas A. Burke, Ph.D.. MPH

Deputy Assistant Administrator and
EPA Science Advisor

2 hitps //www whitehouse.gov/sites/default/files/microsites/ostp/ostp public access memo 2013 pdf
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February 16, 2007 | M

The Honorable Stephen L. Johnson (v

Administrator [canry
USEPA Headquarters
Ariel Rios Building

1200 Pepnsylvania Avenue, N. W.
Washington, DC 20460

Dear Administrator Johnson:

We are writing today to urge you to continue funding for the National Rural
Water Association’s grassroots training and technical assistance programs previously
funded through Environmental Programs and Management. The original funding for this
crucial program has been removed due to Congress passing a year long continuing
resolution. Your help in prioritizing rural water funding within the Environmental
Protection Agency's fiscal year 2007 budget is key to this program’s survival and the
long term viability of many rural water programs throughout the nation.

Many small communities in Alabama can be overwhelmed by the EPA’s many
rules and regulations. While these mandates from the federal government are important
to protect and preserve our natural resources, rural communities must be given the help
they need. Smal] communities are in short supply of the technical and financial resources
needed to comply with EPA regulations. Funding for the National Rural Water
Association will continue this free training and on-site technical assistance to
communities. Without this free and local assistance these costs will be passed along to
the customers through higher water rates.

The National Rural Water Asseciation empowers rural water agencies and allows
them to conform to the necessary federal guidelines. This nationwide effort is truly
unique because it accomplishes progressive environmental protection with the support of
the local community, We urge you to continue this important program that has helped so
many small communities in the past. Your immediate attention to this matter is
appreciated and we look forward to your response.

Thank you for your time and attention to this urgent maiter.

Sincerely,

PRINTED ON RECYCLED PAFER
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The Honorable Jeff Sessions WATER

United States Senate
Washington, DC 20515

Dear Senator Sessions:

Thank you for your letter of February 16, 2007, to Stephen L. Johnson, Administrator of
the Environmental Protection Agency (EPA), expressing your support for provision of funding to
the National Rural Water Association (NRWA) from discretionary money that may be available
to the Agency in the final Fiscal Year 2007 budget. I have been asked to respond to your letter
on behalf of the Administrator. EPA agrees with you that it is critical to provide training and
technical assistance to small drinking water systems to ensure that they are able to comply with
standards under the Safe Drinking Water Act.

As you know, the NRWA receives financial assistance through Congressionally-directed
funding in EPA’s appropriations bills. EPA is reviewing the final appropriations language and
will evaluate funding options in light of mandatory fixed costs and other priorities.

Irrespective of our final decision on funding for NRWA, [ want to assure you that EPA
will continue to support small systems through our other activities. The Agency supports
training and develops targeted tools to help support small system implementation of regulatory
requirements. States can also use funding from their Drinking Water State Revolving Fund
(DWSRF) grants to support small systems. In addition to the $14 million expended in FY 2006
for technical assistance to small systems, states also expended an additional $38 million for other
set-aside activities that primarily benefit small systems.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Steven Kinberg, in EPA's Office of Congressional and Intergovernmental
Relations, at (202) 564-5037.

Sincerely,

Benjamin H. Grumbles
Assistant Administrator

Intemet Address (URL) @ hitp.//www epa.gov
Recycled/Recyciabie @ Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlonne Free Recycled Paper
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WASHINGTON, DC 20510

July 29,2010

The Honorable Lisa Jackson, Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

With the recent publication of the Environmental Protection Agency's (EPA) proposal for
regulating coal combustion residues (CCRs), we write to express our concerns about the serious
economic and environmental consequences resulting from the regulation of CCRs as a special
listed waste under subtitle C of the Resource Conservation and Recovery Act (RCRA).

Despite decades of work by the EPA confirming that the regulation of CCRs under RCRA's
subtitle C hazardous waste program is not warranted, the proposed subtitle C option would
reverse these prior conclusions and regulate CCRs under RCRA's hazardous waste controls,
placing unworkable facility and operational requirements on our state utilities. Indeed, the
subtitle C option would regulate CCRs more stringently than any other hazardous waste by
applying the hazardous waste rules to certain inactive and previously closed CCR units. EPA
has never before interpreted RCRA in this manner in its 30 years of administering the federal
hazardous waste rules. The subtitle C approach simply is not supportable given its myriad
adverse consequences and the availability of an alternative, less burdensome regulatory option
under RCRA's non-hazardous waste rules that, by EPA’s own admission, will provide an equal
degree of protection to public health and the environment.

Moreover, we are concerned that the subtitle C option will result in the loss of important high-
paying jobs in the CCR beneficial reuse and related "green" jobs markets, at a time when
unemployment is high and the pace of economic recovery is uncertain. Federal policies should
encourage greater recycling of CCRs by facilities that use coal. Despite assurances by the
Administration that regulation of CCRs under subtitle C would have no negative impact on the
beneficial reuse market, the mere discussion of regulating CCRs under RCRA's hazardous waste
program has already produced a downturn in the market for these materials. We believe that
those who argue that beneficial use of CCRs will increase under the subtitle C option do not
appreciate the realities of the potential legal liabilities under today’s tort system. The reality is
that the market place is already reacting negatively to these concerns, and we are losing
important green jobs, along with the greenhouse gas emission reduction benefits that flow from
the use of CCRs in numerous products, particularly in transportation infrastructure projects.

We are also deeply concerned that the subtitle C approach will, in one fell swoop, increase by
approximately 50-fold the volume of hazardous waste disposed of annually in land disposal units
(from the current volume of two million tons per year to over 100 million tons of CCRs disposed
of annually). This will create an immediate and critical shortfall in hazardous waste disposal
capacity, adversely impacting the pace of cleanups under Superfund and other ongoing federal



The Honorable Lisa P. Jackson
July 29, 2010
Page 2

and state remedial and Brownfield programs. In fact, state environmental protection agencies
from around the Nation have repeatedly cautioned EPA that the subtitle C approach for CCRs
will overwhelm existing hazardous waste disposal capacity and further strain already stretched
budgets and staff resources. It makes no sense to impose these adverse consequences on the
existing hazardous waste program and state resources for a material that EPA has repeatedly
found does not warrant regulation under RCRA subtitle C.

Given the ash spill disaster at the Tennessee Valley Authority’s Kingston facility in 2008, we
understand the EPA raising concerns about the handing and storage of CCRs. All operators
should take appropriate precautions and those who fail to do so should be held accountable.
However, in light of the nearly unanimous opposition from the states and the opposition and
concern expressed by other federal agencies that participated in the interagency review process
of the CCR proposal, we urge EPA not to pursue the subtitle C option. Instead, there is little
question that EPA can develop a federal program for CCR disposal practices under RCRA's
subtitle D non-hazardous waste program that ensures protection of human health and the
environment without the attendant adverse consequences of the Subtitle C option on jobs, CCR
beneficial uses and state budgets and resources. Again, we strongly recommend the EPA pursue
a subtitle D approach for CCRs.

Thank you for your consideration of this important matter. We look forward to your response
and working with you to address this issue in a manner that is both environmentally and
economically sound.

Sincerely,
Sam Brownback } Kent Conrad
United States Senate United States Senate
%ﬁan eu y sén
United Stat€s Senate United States Senate

Christopher S. Bond
United States Senate United States Senate
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United States Senate
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The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter of July 29, 2010 to U.S. Environmental Protection Agency
(EPA) Administrator Lisa P. Jackson, expressing your interest in EPA’s proposed rulemaking
governing the management of coal combustion residuals (CCRs) and the potential adverse
impacts associated with a possible re-classification of CCRs as a hazardous waste. [ appreciate
your interest in these important issues.

In the proposed rule, EPA seeks public comment on two approaches availablc under the
Resource Conservation and Recovery Act (RCRA). One option is drawn from remedies
available under Subtitle C, which creates a comprehensive program of federally enforceable
requirements for waste management and disposal. The other option includes remedies under
Subtitle D, which gives EPA authority to set performance standards for waste management
facilities which are narrower in scope and would be enforced primarily by those states who adopt
their own coal ash management programs and by private citizen suits.

EPA is not proposing to regulate the beneficial use of CCRs. EPA continues to strongly
support the safe and protective beneficial use of CCRs. However, EPA has identified concerns
with some uses of CCRs in an unencapsulated form, in the event proper practices are not
employed. The Agency is soliciting comment and information on these types of uses.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Raquel Snyder, in EPA’s Office of Congressional and Intergovernmental
Relations, at (202) 564-9586.

Sincerely,
Mathy Stanislaus
Assistant Administrator

Internet Address (URL) @ htip://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Qil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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November 1, 2010

The Honorable Lisa Jackson
Administrator

US Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenuc, NW
Washington, D.C. 20460

Dear Administrator Jackson:

I am writing to express my utmost support of the application submitted by the
Birmingham Brownfield Assessment Coalition (BBAC) to the US Environmental Protection
Agency for the Brownfields Assessment Grant.

This funding, if awarded, would enable BBAC to access and redevelop brownfields sites
within the City of Birmingham with an emphasis on Jones Valley, an area of nine high-poverty
communities. The BBAC would restore the brownfields into industrial parks, retail and service
businesses, residential housing, neighborhood parks, green spaces. and community gardens in
order to provide long-term economic and environmental benefits.

This project is a priority for the Birmingham area, and funding assistance is vital to see
this project to fruition. Upon review of this grant application, | am hopeful you will agree that it
has merit and is worthy of funding. Therefore, I urge your full consideration and await a
favorable response. If you have any questions or need additional information, please do not
hesitate to contact me.

Very truly yours,
e sions

United States Senator

JS: ch
BIRMINGHAM HUNTSVILLE o : : "' MOBILE - " - MONTGOMERY
341 VancE FepeRaL Bunning ReGions CENTER, SUITE BO2 BBAT Cenvae, Suite 2300A 7550 HALCYON S T Dry
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The Honorable Jeft Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter of November 1, 2010, supporting the Brownfields Grant Proposal
from the city of Birmingham, Alabama. [ appreciate your interest in the Brownfields Program
and your support of this proposal.

As you know, the Small Business Liability Relief and Brownfields Revitalization Act
assists states and communities throughout the country in their efforts to revitalize and reclaim
brownfields sites. This program is an excellent example of the success that is possible when
people of all points of view work together to improve the environment and their communities.

Last year's application process was highly competitive, with EPA evaluating more than 600
grant proposals. FFrom these proposals, EPA was able to announce the selection of
approximately 300 grants.

EPA’s selection criteria for grant proposals are available in the Proposal Guidelines for
Brownfields Assessment, Revolving Loan Fund, and Cleanup Grants (August 2010), posted on
our brownfields web site at www.epa.gov/brownfields. Each proposal will be caretully reviewed
and evaluated by a selection panel that applies these objective criteria in this highly competitive
program. Be assurcd that the grant proposal submitted by the city of Birmingham will be given
cvery consideration.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Amy Hayden, in EPA's Office of Congressional and Intergovernmental Relations,
at (202) 564-0355.

Sincerely,
Mathy Stanislaus
Assistant Administrator

Intemet Address (URL) @ hitp://www.epa.gov
Recycled/Recyclable e Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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September 27, 2011

Ms. Nancy Stoner

Acting Assistant Administrator for Water
U.S. Environmental Protection Agency
Aricl Rios Building

1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Ms. Stoner:

On behalf of the Senate Committee on Environment and Public Works, we invite you to testify before the Subcommittee
on Water and Wildlife at a hearing entitled, *Nutrient Pollution: An Overview of Nutrient Reduction Approaches.” The
hearing will be held on Tuesday, October 4, 2011, beginning it 2:30 PM in Room 406 of the Dirksen Senate Oflice
Building. The purpose of this hearing is to understand the current extent and impacts of nutrient pollution in the United
States; to understand the contributions of various source sectors to the nutrient problem; and to examine the effectiveness
of various approaches in mitigating the efTects of nutrient pollution.

In order to maximize the opportunity to discuss this matter with you and other witnesses, we are asking that your oral
testimony be limited to five minutes. Your written testimony can be comprehensive and will be included in the printed
record of'the hearing in its entirety, together with any other materials you would like to submit,

To comply with Commitice rules, please pravide 100 double-sided copies of your testimony at least 48 howrs in advance of the
hearing to the Committee at the following address: 410 Dirksen Senate Office Building, Washington, DC 20510-6175. To
ensure timely delivery, the copies of testimony must be hand delivered to 410 Dirksen, Packages sent through Fedba, ULS,
Mail, or overnight delivery services will be subject to offsite security measures that will delay delivery. Please also email a
copy of vour testimony (in both MS Word and as a PDF file) to the attention of Katie Lee, Katie_Leef@epw senate.gov, at least
48 hours in advance. This email address will be used later to quickly finalize hearing transcripts.

If you plan to use or refer to any charts, graphs, diagrams, photos, maps, or other exhibits in your testimony, please deliver
or send onc identical copy of such material(s), as well as 100 reduced (8.5" x 11") copies to the Commiitiee, attention off
Katie Lee, Ratic_Leediepw .senate.gov, at the above address at Ieast 48 hours in advance of the hearing. Exhibits or other
malerials that are not provided to the Committee by this time cannot be used for the purpose of presenting testimony:,

If vou have any questions or comments, please feel free to contact Jason Albritton of the Committee’s Majority staff at
202-224-8832, Elizabeth Fox of the Committee’s Minority staff at 202-224-6176, Royee Brooks of Senator Cardin’s stalf
at 224-4524, or Jeff Wood of Senator Sessions' staff at 22:4-4124.

Benjamin L. Cardin jﬂ’guégl
ember

Chairman & Ranking
Subcommittee on Water and Wildlife Subcommittce on Water and Wildlife

Sincerely,

PO O e e LY AL
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Congress of the WUnited States
THashington, BC 20515

January 19, 2012

The Flonorable 1.isa P. Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator Jackson:

Recently, there have been reports in the press that the Environmental Protection Agency
(EEPA) is ncgotiating a sctticment agreement with the Conservation [.aw Foundation and the
Buzzards Bay Coalition to resolve two lawsuits. One lawsuit alleges EPA has a non-
discretionary duty under the Clean Water Act to regulate pollution of groundwater. Thc other
lawsuit allcges EPA has a non-discretionary duty to mandate states regulate nonpoint source
pollution. Since neither allegation is true, we were very surprised to learn that EPA is choosing
to settle thesc cases, rather than to honor the limits of its authority under the Clean Water Act
and vigorously dcfend these cases.

We are concerned that EPA has demonstrated a disturbing trend recently, whereby EPA has
been entering into settlement agrecments that purport to cxpand Federal regulatory authority far
beyond the reach of the Clean Water Act and has then been citing these settlement agrecments as
a source of regulatory authority in other matters of a similar nature.

One example of this practice is EPA’s out-of-court settlement agreement with the
Chesapeake Bay Foundation in May 2010. EPA has referred to that settlement as a basis for its
cstablishment of a Federal total maximum daily load (TMDI.) for the entire 64,000 square-mile
Chesapeake Bay watershed and EPA’s usurpation of statc authority to implement TMDLLs in that
watershed. EPA also has referred to that settlement as a basis for its plan to rcgulatc stormwater
from developed and redeveloped sites, which exceeds the EPA’s statutory authority.

Another example is EPA’s out-of-court settlement agreement with the Natural Resources
Defense Council, also in May 2010, under which it agreed to impose regulatory reporting
requirements on entitics that are not rcgulated by the Clean Water Act.

As an Lixceutive Branch agency. EPA must carry out the laws passed by Congress. 1:PA
cannot exceed the authority granted to it by Congress. Indeed, the Executive Branch has a clear
duty to vigorously defend, to the highest level, lawsuits that seek to compel action by any agency
that is not authorized by law. Further, we are sure we do not need to remind you the expenditure
of Federal funds to carry out unauthorized actions may be a violation of the Anti-Deficiency Act,
which imposes personal liability on Federal officers.
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January 19, 2012
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Wec are not asking for any details of your settlement discussions. [Howcver, to allow us, other
members of Congress, and the public to fully understand the breadth of the Federal regulatory
authority that EPA believes it can assert, plcasc provide responses to the following questions
within two weeks of the date of this letter;

1. Does FEPA consider a ground water aquifer to be a water of the United States under the
Clean Water Act? Please explain.

2. Docs EPA consider a ground water aquifer to be a point source? Please explain.

3. Does EPA believe it has the authority under the Clean Water Act to regulate Ieaching of
pollution into ground water? Please explain.

4. Docs EPA believe it has the authority under the Clean Water Act to regulatc the direct
discharge of pollutants into ground water? Please explain.

5. According to a recent press article, an EPA spokeswoman has said section 208 of the
Clean Water Act docs not authorize EPA to exercise any Federal regulatory authority over
nonpoint sources. Please confirm for us that the Clean Water Act does not provide EPA with
any authority to crafi section 208 areawide plans or to exercise any Federal regulatory authority
over nonpoint sources under section 208 or any other section of the Clean Water Act, and that
section 208 is consistent with the rest of the Clean Water Act that leaves the management of
nonpoint sources to the states.

6. Does EPA believe it has the authority under the U.S. Constitution and under the Clcan
Water Act to commandeer a state legislature and require a state to enact an enforceable
regulatory program for nonpoint sources? Please explain.

7. Does EPA believe it has the authority to withhold Federal funding from a state that is in
compliance with an areawide waste treatment management plan that has been approved under
section 2087 Please explain.

8. Does EPA believe that a requirement in section 603(f) of the Clean Water Act that a statc
fund projects that are consistent with a state’s plan developed under section 208 of the Act
constitutes authority to require a state to enact an cnforccable regulatory program for nonpoint
sources? Please explain.

9. Docs EPA believe that a requirement under 603(f) of the Clean Water Act that a statc
fund projects that are consistent with a state’s plan developed under section 208 of the statute
constitutes authority to withhold Federal funding from a state whose arcawide waste treatment
management plan does not include an enforceable regulatory program for nonpoint sources?
Plcasc explain.
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Thank you for your prompt attention to this matter.

Sincerely,
James M. Inhofec ;

hairoaa Ranking Member
Committec on I'ransportation Committce on Environment

and Infrastructure and Public Works
Bob Gibbs %Ons
Chairman Ranking Member
Subcommittee on Water Resources Subcommittee on Water and Wildlife

and Environment
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FEB 13 2012

OFFICE OF CONGRESSIONAL AND
INTERGOVEANMENTAL RELATIONS

The Honorable Jeff Sessions

Ranking Member

Subcommittee on Water and Wildlife
Committee on Environment and Public Works
United States Senate

Washington, DC 20510

Dear Senator Sessions:

Thank you for your letter of January 19, 2012, to U.S. Environmental Protection Agency (EPA)
Administrator Lisa P. Jackson regarding the EPA’s ongoing settlement negotiations with the
Conservation Law Foundation (CLF) and the Buzzards Bay Coalition (BBC).

Enclosed are responses to your questions. Thank you for your interest in this important subject matter. If
you have further questions, please contact me or have your staff contact Greg Spraul in my office at
(202) 564-0255.

Sincerely,
/]

"

Arvin Ganesan
Associate Administrator

Enclosure

Intemet Address (URL) ¢ hiip://www.epa.gov
Recycled/Recyclable + Printed with Vegetable Ol Based Inks on Recycled Paper (Minimum 25% Postconsumer)



Enclosure

Responses to questions contained in a letter from Reps. Mica, Inhofe, Gibbs, and Sessions dated
January 19, 2012

1. Does EPA consider a ground water aquifer to be a water of the United States under the Clean
Water Act? Please explain.

No. The EPA does not consider a ground water aquifer to be a water of the United States under the
Clean Water Act. Ground water is not regulated by the Clean Water Act.' The EPA has a longstanding
and consistent interpretation that the Clean Water Act may cover discharges of pollutants from point
sources to surfacc water that occur via ground water that has a direct hydrologic connection to the
surface water.” Courts have cited the EPA’s most recent preamble discussing this interpretation in
affirming Clean Water Act authonty over discharges to ground water that has a direct hydrologic
connection to surface water.” Whether or not such a hydrological connection exists, and the need for a
National Pollutant Discharge Elimination System (NPDES) permit for any gwcn source, is highly
dependent on the facts and circumstances surrounding each permitting situation. * A number of factors
are relevant in evaluating the connection between ground water and surface water, such as geology, flow
and slope. A fact-specific evaluation could support a determination that an NPDES permit is required or
a determination that one is not required.’

2. Does EPA consider a ground water aquifer to be a point source? Please explain.

No. The EPA does not consider a ground water aquifer to be a point source. As discussed in the
response to question 1, however, a discharge of pollutants into an aquifer may, in a specific factual
situation, constitute a point source discharge subject to regulation under the Clean Water Act in
circumstances where an aquifer has a direct hydrological connection to a surface water.

3. Does EPA believe it has the authority under the Clean Water Act to regulate leaching of
pollution into ground water? Please explain.

No. The EPA does not believe it has the authority to regulate leaching of pollution into ground water. As
discussed in the response to question 1, however, leaching associated with a point source discharge to an
aquifer that connects directly to a surface water may require an NPDES permit.

' Amendments to Water Quality Standards Regulations, 56 Fed. Reg. 64,876, 64,892 (Dec. 12, 1991)

? See further discussion in the following preambles: Proposed National Pollutant Discharge Elimination System (NPDES)
Regulations for Concentrated Animal Feeding Operations, 66 Fed, Reg. 2,960, 3,015 (Jan, 12, 2001); NPDES General
Permits for Storm Water Discharges from Construction Activities, 63 Fed. Reg. 7,858, 7,881 (Feb. 17. 1998)

7 See, e.g., Northwest Envt’l Def. Ctr. v. Grabhorn, Inc., 2009 WL 3672895 *11 (D. Or. 2009) (“In light of the EPA's
regulatory pronouncements, this court concludes that, contrary to Umatilla, the CWA covers discharges to navigable surface
waters via hydrologically connected groundwater”); Greater Yellowstone Coalition v. Larson, 641 F.Supp.2d 1120, 1138 (D.
Idaho 2009) (“there is little dispute that if the ground water is hydrologically connected to surface water, it can be subject to
[Clean Water Act section 401 certification]. The EPA's interpretation is, ‘in general, collected or channeled pollutants
conveyed to surface water via groundwater can constitute a discharge subject to the Clean Water Act.” 66 Fed. Reg. 2960,
3017 (Jan. 12, 2001)”).

% 66 Fed. Reg. 3,015, 3,017; 63 Fed. Reg. 7,881.

* The following are facilities, with current NPDES permits, that discharge into groundwater that has a direct hydrologic
connection to surface waters provided as an exemplary list where the facts led to NPDES permit issuance: Managaha Island
Wastewater Treatment Plant, Saipan, Northern Mariana Islands - Permit No. MP0020371, Menominee Neopit Wastewater
Treatment Facility — Permit No. WI10073059, Lac Du Flambeau Wastewater Treatment Facility - Permit No. W10036498,
Molycorp, Inc., Molybdenum Mine - Permit No. NM0022306.




7. Does EPA believe it has the authority to withhold Federal funding from a state that is in
compliance with an areawide waste treatment management plan that has been approved under
section 2087 Please explain.

The EPA may withhold federal funding from a state for a variety of reasons, including non-compliance
with an applicable grant agreement or non-compliance with requirements of Title VI of the Clean Water
Act. The corrective action provision with respect to the Clean Water State Revolving Funds can be
found at Clean Water Act section 605.

8. Does EPA believe that a requirement in section 603(f) of the Clean Water Act that a state fund
projects that are consistent with a state’s plan developed under section 208 of the Act constitutes
authority to require a state to enact an enforceable regulatory program for nonpoint sources?
Please explain.

No. The EPA does not believe Clean Water Act section 603(f) authorizes the agency to require a state to
enact an enforceable regulatory program for nonpoint sources. Clean Water Act section 603(f) states, “A
State may provide financial assistance from its water pollution control revolving fund only with respect
to a project which is consistent with plans, if any, developed under sections 1285(j), 1288 [208],
1313(e), 1329, and 1330 of this title.” As discussed in greater detail in the response to question 6, the
EPA does not believe that section 208 or any other provision in the Clean Water Act authorizes the EPA
to require a state to enact an enforceable regulatory program for nonpoint sources. Consequently, the
reference to section 208 plans in section 603(f) does not constrain state funding decisions due to the
absence of an enforceable nonpoint source regulatory program.

9. Does EPA believe that a requirement under 603(f) of the Clean Water Act that a state fund
projects that are consistent with a state’s plan developed under section 208 of the statute
constitutes authority to withhold Federal funding from a state whose areawide waste treatment
management plan does not include an enforceable regulatory program for nonpoint sources?
Please explain.

No. The EPA does not believe Clean Water Act section 603(f) authorizes the agency to withhold federal
funding from a state whose areawide waste treatment management plan does not include an enforceable
regulatory program for nonpoint sources. As discussed in greater detail in the responses to question 6
and 8, the EPA does not believe that section 208, or any other provision in the Clean Water Act,
authorizes the agency to require a state to enact an enforceable regulatory program for nonpoint sources.
Consequently, the reference to section 208 plans in section 603(f) does not constrain state funding
decisions due to the absence of an enforceable nonpoint source regulatory program or authorize the EPA
to withhold funding from a state that has not established such a program.



JEFF SESSIONS
ALABAMA

ABT72] 3

COMMITTEES:
BUDGET

Ranking Member

JUDICIARY

Mnited States Senate .

WASHINGTON, DC 20510-0104

February 24, 2012

The Honorable Barack Obama
President of the United States
1600 Pennsylvania Avenue NW
Washington, D.C. 20500

Dear Mr. President:

I am writing today to urge your Administration to take overdue
but necessary action to confront soaring gasoline prices. In the last three
years, gas prices have doubled, draining the disposable income of millions
of hardworking Americans. In 2011, the typical U.S. household already
spent $4,155 on gasoline, almost 10 percent of their income. Yet some
analysts now predict prices may rise this year to more than $5.00 per
gallon.

In a speech this Thursday, you stated that “there are no quick fixes
to this problem. You know we can'’t just drill our way to lower gas prices.”
While we should explore a variety of energy resources—most especially
those which do not put taxpayer dollars at risk—I respectfully disagree
that we cannot utilize our remarkably vast untapped energy reserves to
provide Americans with much-needed relief.

I reject the defeatist view that says the nation that won two world
wars, pioneered space travel, and overcame the Soviet Empire is now
helpless in the face of high prices at the pump. We are not at the mercy of
dictators, cartels, and events beyond our control.

Simply by removing the bureaucratic barriers imposed by your
own administration we can begin to make progress. But we can go much
further than that.

Powerful action to harness America’s untapped oil and gas
resources would place downward pressure on prices and speculation in
the short-run and, by surging global supply, would serve to keep prices
low in the future. Crucially, it would also provide millions of Americans

BIRMHINGHAM HUNTSVILLE MOBILE MONTGOMERY WIREGRASS
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The Honorable Barak Obama
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with good-paying private-sector jobs; produce substantial royalties for
local, state, and federal governments; reduce our enormous trade
imbalance; and put an end to our huge wealth transfer from America to
competitors oversees.

I therefore recommend the following proposals for immediate
implementation:

1. Restore the bipartisan 2010-2015 offshore lease plan to ensure that
the 31 lease sales called for in that plan are completed expeditiously. Your
Administration only directed one lease sale in 2011 and has announced
just one lease sale for 2012, far short of the number of sales that would
have occurred over this period under the original 2010-2015 plan that
your Administration discarded.

2. Take all necessary steps to accelerate the leasing and permitting
process for domestic shale oil production. The United States has
recoverable shale oil reserves estimated at 800 billion to 1.2 trillion barrels,
meaning our nation has potentially three to four times more recoverable
oil than any other country in the world except Canada.

3. Maximize energy production from federal lands. As I and 21 other
Senators noted in a January 25, 2012 letter to you, actual oil production on
federal lands is now just 714 million barrels per year, a 16 percent decline
from what was projected just five years ago. This decline must be
reversed.

4. End the de facto moratorium on permitting for offshore oil and gas
production.

B Direct the EPA, the Department of Energy, and other federal
agencies to grant all necessary waivers and approvals to oil and gas
refinerics to facilitate maximum production at minimum cost. Refinery
expenses comprise 11 percent of the price for gasoline that Americans pay
at the pump, but your Administration has imposed numerous regulations
that have driven refining costs up, not down.

6. Abandon your proposal to increase taxes and fees levied on U.S.
energy production by more than $40 billion. These additional costs would
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be passed along to consumers, taking money out of their pockets and
discouraging needed domestic production.

7. Approve the Keystone XL pipeline and grant necessary waivers,
licenses, and permits, where possible, to ensure expedited completion of
this important North American energy project. The pipeline would carry
700,000 barrels a day to U.S. refineries, which is nearly half what the U.S.
currently imports from the entire Middle East.

America has the potential to fundamentally shift the balance of
power in global energy production—to produce more energy, more
efficiently and more cheaply, than your Administration has recognized.
Such bold steps will broadcast an unmistakable signal to the world that
not only places downward pressure on prices in the near-term but helps
deliver a future of abundant, affordable energy. Moreover, unlike costly
short-term stimulus, achieving energy independence would provide long-
term relief to both struggling families and our indebted treasury.

[ look forward to working with you on this important matter.

Very truly yours,

J€ffSessions
United States Senator

JS:ph
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United States Senators
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=
g ~
S B
November 13,2012 AL o
ovember 13, Ly O
(e aadil
. | ML
I['he anorable Lisa P. Jackson = =
Administrator = -~
Environmental Protection Agency = -

1200 Pennsylvania Avenue, NW/
Washington, DC 20004-2403

Dear Mr. and Mrs. Jackson:

On behalf of the Congressional Committee, we have the pleasure of inviting you to join us for
the 61st National Prayer Breakfast, which will be held on Thursday, February 7, 2013, at 7:30 a.m. at
the Washington Hilton in Washington, D.C.

Annually, Members of Congress, the President of the United States, and other national leaders
gather to reaffirm our trust in God and recognize the reconciling power of prayer. Friends and
leaders throughout the United States and from more than 140 countries come in the spirit of
friendship to set aside differences and seek to build and strengthen relationships through our love
for God and care for one another. Although we face tremendous challenges each day, our hearts can
be strengthened both individually and collectively as we seck God’s wisdom and guidance together.

Your prompt response is essential and greatly appreciated. We hope you will be able to join us
for this special occasion.

Sincerely,

Mih@re— ¥ usz—

Mark Pryor

W >

Jeff Sessions
NPB 5

PHONE (202) 266-9970 FAX (202) 266-9978
E-MAIL: NPB@INTFRIENDS.US
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March 12, 2013

The Honorable Gina McCarthy
Assistant Administrator

Office of Air and Radiation
Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20004

Dear Assistant Administrator McCarthy:

As you are aware, the Senate Environment and Public Works Committee has been
investigating the highly questionable tactics employed by former Environmental Protection
Agency (EPA) Region 6 Administrator, Dr. Al Armendariz. Dr. Armendariz resigned his
position in April 2012, soon after the public learned of his controversial statement that the
“general philosophy” of EPA's enforcement policy should be to “crucify” oil and natural-gas
companies.' At the time, the White House and EPA distanced themselves from Dr. Armendariz
stating that "[Armendariz’s] comments are inaccurate as a representation or characterization of
the way the EPA has operated under President Obama."> Moreover, the President ran on a
pledge to support an “all of the above” energy strategy — which deploys our abundant oil, gas,
and coal resources.” However, the Committee has recently obtained documents that demonstrate
Dr. Armendariz was not a rogue actor, out of step with EPA leadership. Rather, evidence has
emerged that indicates Dr. Armendariz’s controversial tactics were, in fact, part of a broader
effort at EPA to coerce the States and to constrain the domestic fossil fuel industry with layers of
bureaucratic red tape and intimidation tactics.

The Committee has learned that prior to his resignation, Dr. Armendariz emailed senior-
level EPA officials and outlined numerous EPA efforts during his tenure that were designed to
restrain domestic fossil fuel production, as proof that his mission at EPA had been accomplished.
Dr. Armendariz expressly highlights your new air regulations, as the “icing on the cake.” The
email stated the following:

Thanks Bob. But don’t worry about me personally. Because of our collective
work (rules, enforcement, science, soft power) we have dozens of states
(including Texas) with brand new disclosure requirements for fracking fluid
chemicals, new state rules specific to hydrofracking regulation, new state well
cement/casing requirements, and more state resources to conduct air emission

! Amy Harder, Sierra Club Hires EPA Official Felled by 'Crucify' Comments, NATIONAL JOURNAL, Jun. 29,
2012, hitp:/'www nationaljournal.convdomesticpolicy/sierra-club-hires-epa-official - felled-by -crucify-comments-
20120629,

* Lesa Jansen & Todd Sperry, EPA Official Resigns over ‘Crucify’ Remarks, CNN, Apr. 30, 2012,
hitp://www.enn.con/2012/04/30/us/epa-crucity.

? WhiteHouseOnline, Obama on US Energy, YOUTUBE, Mar. 9, 2012,
http://www.youtube.com/watch?v=hfk wluaypIM ar 05:30 min.
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inspections. Add to that tighter federal rules for gulf-off shore NPDES
discharges, GHG reporting for fugitive methane and engaging USGS and state
geo surveys to take seismic activity seriously.

None of this would [have] happened had the 2008 election gone the other way.
None.

We have set things in motion, including empowering and shaming the states, to
clean up the oil/gas sector. Further progress is inevitable. | am extremely proud
of the work that we have done collectively. Gina’s new air rules will soon be the

icing on the cake, on an lssue I worked on years before my current job. (emphasis
added)

This email is alarming for a number of different reasons. In the first instance, it appears
that there is a collective strategy at the EPA aimed at reining in domestic natural gas producuon
This strategy includes not just EPA’s foiled attempts to punish natural gas producers’® but also
includes an effort towards “shaming the states.”® EPA’s actions against Range Resources have
been highlighted as an example of Armendariz’s overly zealous persecution of the oil and gas
industry. The EPA issued an emergency order in 2010 accusing Range Resources of
contaminating an aquifer west of Fort Worth and giving it 48 hours to provide clean drinking
water to residents. At the time, Armendariz circumvented state regulators actively investigating
the situation citing in the emergency order that EPA had "determined" that State and local
authorities had not taken sufficient action. The order later was withdrawn after a state court ruled
evidence that hydraulic fracturing had caused the contamination had been falsified.” We now
know that far from being Armendariz’s pet project — the highest levels of EPA were aware of
and endorsed his actions. In one email recently obtained by the Committee, Assistant
Administrator Cynthia Giles sent the following email to her colleagues:

Just wanted to say how impressed I am at the terrific work the Region did on the
Range order...and thanks to the HQ folks for supporting the region on this and
getting this done as one EPA. Great job all!®

After EPA withdrew the order, both Giles and Bob Sussman, Senior Policy Counsel to the
Administrator, sent Armendariz personal emails expressing their disappointment that EPA
withdrew the order.”

Moreover, it appears that “Gina’s new air rules,” presumably the New Source
Performance Standards for Electric Generating Units proposed on March 27, 2012, are part of a

* Email from Al Armendariz, to Bob Sussman & Cynthia Giles (Mar. 30, 2012, 06:34 PM).

*> U.S. v. Range Production Co., No. 3:11-CV-00116-F (N. D. Tex. Mar. 30, 2012).

¢ Supra note 4.

" Dina Cappiello, 4! Armendariz, EPA Official, Resigns Over ‘Crucify' Comment, THE HUFFINGTON POST, Apr.
30, 2012, http://www.huffingtonpost.com/2012/04/30/al-armendariz-epa-official-resigns_n_1464919.html.

® Email from Cynthia Giles, to John Blevins, Suzanne Murray & David Gray (Dec. 8, 2010, 07:41 AM).

® Email from Bob Sussman, to Al Armendariz, et al. (Mar. 30, 2012, 03:46 PM).
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deliberate strategy to shut down new electricity gencration.m Dr. Armendariz proudly declared
that the NSPS rules are “icing on the cake” and achieved a goal he had “worked on years before
my current job.“” While it is not clear from the email, it appears that Dr. Armendariz was
boasting about EPA’s decision to list petroleum coke (pet coke) in the definition of coal so pet
coke-fired power plants would also be captured under the proposed NSPS rule. In addition to
our concerns over the credibility of EPA’s decision to regulate pet-coke as coal in the proposal
without substantial evidence or appropriate findings in the administrative rccord the proposed
NSPS rule, which was prompted by a 2011 settlement agreement between several
environmental groups — including the Sierra Club — and the EPA, effectively outlawed the
construction of the Las Brisas Energy Center (LBEC) in Corpus Christi, Texas. Dr. Armendariz
had previously worked for the Sierra Club in preparation for the public hearings against the
LBEC. Thus, Dr. Armendariz’s reference to an “issue I worked on years before my current job”
seemingly refers to his work for the Sierra Club on LBEC. Despite this obvious conflict-of-
interest, documents obtained by the Committee reveal that you in fact exchanged emails with Dr.
Armendariz on January 12, 2011, about the LBEC."

We are also concerned that as Region 6 Administrator, Dr. Armendariz brought on two
attorneys, Leyla Mansuri and Chrissy Mann, who [prcviously litigated against the construction of
electric generating units — specifically the LBEC.” Prior to her appointment, Ms. Mansuri was
an attorney with the Env:ronmental Integrity Project, and represented the Sierra Club in its
litigation against LBEC." Ms. Mann was also engaged in litigation against the LBEC in her role
at the Office of Public Interest at TCEQ.'® It appears as if Dr. Armendariz commandeered the
resources of the EPA to accomplish his goals of killing the LBEC, all with the consent and
knowledge of EPA leadership.

As the President’s nominee to be Administrator, we require your immediate attention to
the questions that have been raised by these documents. Failure to respond in a prompt and fully
transparent fashion will leave a cloud of doubt over whether you intend to break with your
predecessor and truly lead a transparent agency. Accordingly, I request that the EPA provide
any and all records, electronic or otherwise, of meetings, conversations, e-mails, letters, or other
communications or documents referring or relating to the LBEC, including, but not limited to, all
communications between you, Dr. Armendariz or any other EPA officials concerning the LBEC.
Please provide the requested documents and responses to the following questions no later than
March 22, 2013.

'° See Standards for Performance For Greenhouse Gas Emissions for New Stationary Sources: Electric Utility
Generating Units, 77 Fed. Reg. 22,392 (Apr. 13, 2012).
" Supra note 4.
" See U.S. ENVTL. PROT. AGENCY, Settlement Agreements to Address Greenhouse Gas Emissions from Electric
Generating Units and Refineries —Fact Sheet, hitp://epa.gov/carbonpollutionstandard/pdfs/settlement factsheet.pdf
(last accessed March 8, 2013).
"* Email from Gina McCarthy, to Al Armendariz & Janet McCabe (July 12, 2011, 09:11 PM).
"% APPLICATION OF LAS BRISAS ENERGY CENTER, LLC FOR STATE AIR QUALITY PERMIT, SOAH No. 582-09-2005
(Mar 29, 2010) available at hitp://www.soah state.tx. us/ptdsearch/pfds/582%S5C09%S5CS582-09-2005-ptd 1 .pdf.

" 1d.
'® APPLICATION OF LAS BRISAS ENERGY CENTER, LLC FOR STATE AIR QUALITY PERMIT, SOAH No. 582-09-2005 at
4 (Dec. 1, 2010) available at http://web.caller.com/2010/pdf/1201 lasbrisas.pdf.
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1. As you are aware, Dr. Armendariz previously served as an expert witness for the
Sierra Club in a proceeding against the LBEC.'” While this presents a clear conflict-
of-interest, he was permitted to work on EPA’s permitting decisions related to LBEC
and actively engaged EPA leadership on this issue.

a. Please explain why he was allowed, at any time during his tenure, to work on
matters relating to the LBEC.
b. Please list all entities in which Dr. Armendariz had an identified conflict-of-
interest.

What are EPA’s criteria for identifying a conflict-of-interest?

After a conflict-of-interest was identified, how was Dr. Armendariz screened

from working on covered projects?

e o

2. While Dr. Armendariz has resigned his position from EPA, Leyla Mansuri and
Chrissy Mann are still employed by Region 6. Both of these individuals represented
entities opposed to the construction and permitting of the LBEC.

a. Has EPA identified conflict-of-interest for either Ms. Mansuri or Ms. Mann?
Please list all topics in which EPA has identified a conflict-of-interest.

b. Has either Ms. Mansuri or Ms. Mann worked on any matter related to the
LBEC?

c. Has either Ms. Mansuri or Ms. Mann worked on the development of the NSPS
rule for greenhouse gases for new power plants Electric Generating Units?

3. OnlJuly 12,2011, Dr. Armendariz sent you and your Deputy Administrator, Janet
McCabe, an email stating the following: *“/ am looking forward to seeing Janet
tomorrow to talk about a couple of air issues. On last Friday last week I received
guidance from OGC ethics office that I have been in the agency long enough that my
“cooling off period™ has lapsed on working on matters that I had previously worked
on before joining the agency.”'® The next ten paragraphs are redacted. Your response
to this email — sent at 9:11pm on the same date is also redacted.

a. Please provide the Committee with an unredacted version of both emails.

b. Did you or Janet McCabe ever discuss the LBEC with Dr. Armendariz, Ms.
Mansuri, or Ms. Mann? If so, characterize the nature of the conversation and
provide the Committee with all such communications.

¢. Did you or Janet McCabe ever discuss the NSPS for Electric Generating Units
rule with Dr. Armendariz, Ms. Mansuri, or Ms. Mann? Please provide the
Committee with all such communications referring or relating to these
conversations.

4. What is your interpretation of Dr. Armendariz’s comment that your “air rules” were
“icing on the cake™?

' Denise Malan, EPA Appointment Could Affect Las Brisas Hearing, CALLER.COM, Nov. 5, 2009,

http://www.caller.com/news/2009/nov/05/epa-appointment-could-affect-las-brisas-hearing/?print=1.
** Email from Al Armendariz, to Gina McCarthy & Janet McCabe (July 12, 2011, 07:22 PM).
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Thank you for your prompt attention to this matter. If you have any questions, please
contact the Committee on Environment and Public Works at (202) 224-6176.

Sincerely,

David Vitter James Inhofe
Ranking Member United States Senator
Committee on Environment and Public Works

Roger Wicker Jeff Sessions
United States Senate United States Senator

John Boozman
United States Senator
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The Honorable Jetf Sessions
Ranking Member
Committee on the Budget
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

I am writing to inform you of the availability of the draft of the U.S. Environmental Protection
Agency’s (EPA) FY 2014-2018 Strategic Plan, which supports the four-year update required by
the Government Performance and Results Act (GPRA) Modemization Act of 2010 (Public Law
11-352). The agency’s Strategic Plan identifies measurable environmental and human health
outcomes the agency expects to achieve over the next four years. This draft plan updates the
previous plan by making targeted revisions that seek to strengthen the agency’s partnerships, and
convey how the EPA will do business more effectively and efficiently to advance environmental
and human health protection.

We are making the draft plan available in accordance with the requirements of the GPRA
Modemization Act. Pursuant to the requirements of that Act, the draft plan is additionally being
made available for public comment through January 3, 2014.

We will consider feedback we receive during the comment process as we prepare the final FY
2014-2018 EPA Strategic Plan for anticipated release in February/March 2014. For your
convenience, the draft of the plan is accessible through

http://www2.epa.gov/planandbudget/strategicplan.

If you have any questions or concerns or wish to obtain a hard copy of the draft plan, please
contact me or have your staff contact Carolyn Levine in EPA’s Office of Congressional and
Intergovernmental Relations at levine.carolyn@epa.gov or (202) 564-1859.

Sincerely,

o

Maryann Froehlich
Acting Chief Financial Officer

Internet Address (URL) * http /fwww epa gov
Recycled/Recyclable « Printed with Viegetable Oil Based Inks on 100% Postconsumer. Process Chlonne Free Recycled Paper
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WASHINGTON, DC 20510

April 10,2014

The Honorable Tom Vilsack The Honorable Emest Moniz
US Department of Agriculture US Department of Energy
1400 Indcpendence Ave., S.W. 100 Independence Ave., S.W.
Washington, D.C. 20010 Washington, D.C. 20585

The lonorable Gina McCarthy

US Environmental Protection Agency
1200 Pennsylvania Ave., NW.
Washington, D.C. 20460

Dear Secretary Vilsack, Secretary Moniz, and Administrator McCarthy:

We are wriling today in regards to the president’s plan released on March 28, 2014, to reduce
methane emissions. In particular, we are concerned about potential actions against the
agriculture community to regulate methane and other greenhouse gas (GHG) emissions, which
could severely impact the livestock industry.

The president’s Climate Action Plan “Strategy to Reduce Methane Emissions™ targeted a number
of industries for methanc cmission reductions, including agriculture, Specifically the plan calls
on the U.S. Department of Agriculture (USDA), Environmental Protection Agency (EPA), and
Department of Energy (DOE) to outline a “Biogas Roadmap” to reduce dairy sector GHG
emissions by 25 percent by 2020 through voluntary strategies.

Federal regulations of GHGs in the agriculture scetor would have detrimental implications on
livestock operations across the country. In 2008, as part of its Advanced Notice of Proposed
Rulemaking to regulate G1Gs under the Clean Air Act, the EPA deliberated regulating
agriculture-related emissions, which would have required farmers to purchase expensive permits.
It was estimated that these top-down regulations would have cost medium-sized dairy farms with
7510 125 cows between $13,000 and $22,000 a year, and medium-sized cattle farms with 200 to
300 cows between $17,000 and $27,000. We reject the notion that the EPA should, absent
express authorization from Congress, scek to regulate the agriculture sector in this manner.

The agriculture community is committed 10 environmental stewardship, which is evidenced by
the 11 percent reduction in agriculturc-related methane emissions since 1990. It is our hope that
the EPA, USDA, and DOE will work with Congress and the agriculture industry to outline
voluntary measures that can be taken to reduce emissions without imposing heavy-handed
regulations on farms across America. We respectfully request that you commit in writing to
refrain from proposing new regulations, guidelines, or other mandatory requirements on methanc
or other GHGs from the agriculture industry.
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May 2, 2014
The Honorable John Thune
United States Senate

511 Dirksen Senate Office Building
Washington, D.C. 20510-4105

Dear Senator Thune:

Thank you for the letter, cosigned by your colleagues, and the opportunity to engage with you on
the Strategy to Reduce Methane Emissions. As outlined in the document, “This strategy

addresses emissions from agriculture exclusively through voluntary actions, not through
regulations."

Voluntary, partnership-based approaches to address emissions from agricultural sources have
been shown to be effective, which is why the approaches for agriculture expand efforts to
optimize and deploy waste-to-energy technologies and enhance manure management. Wider
deployment of biogas systems and other technologies that capture methane for renewable heat,
power, fuel, and chemicals can help methane producers, including the agriculture sector, realize
triple-bottom-line benefits for the community, the environment, and profitability of the
operation; a win, win, win.

The Strategy reflects a strong public-private partnership with the dairy industry focused on
accelerating deployment of cost-effective technologies which reduce emissions across the supply
chain through innovative research, as well as technical and financial assistance. Along with
enhanced manure management practices, which continue a long tradition of environmental
stewardship in the agriculture sector, biogas systems allow dairy producers to tap into a $3
billion annual market potential with farm-based energy production and additional marketable co-
products, such as nutrient separation and recovery. Those benefits are why the National Milk
Producers Federation, representing 32,000 dairy farmers, applauded the release and the action set
forth in the Methane Strategy.'

The Department of Agriculture, Environmental Protection Agency, and Department of Energy
(DOE), through voluntary programs, like AgSTAR and our collaborative efforts with the dairy
industry to develop a Biogas Roadmap, are poised to work with the agricultural community to
reduce greenhouse gas emissions. In addition, with the recent passage of the Agricufture Act of
2014, we have additional tools to continue supporting construction of biogas utilization projects,
where appropriate. The DOE also continues to fund projects to research, develop and
demonstrate these technologies.

1

methane-emissions.
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Again, thank you for your letter. We appreciate the opportunity to respond to your questions on
the Strategy to Reduce Methane Emissions. An identical letter has been sent to your colleagues.

Sincerely,
Thomﬁ;lsack Gina McCarthy Emest J. Moniz
Secretary of Agriculture Administrator of the Secretary of Energy

Environmental Protection
Agency
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WASHINGTON, DC 20510

March 31, 2014

I'he Honorable Thomas E. Perez, Secretary of Labor, Co-Chair

The Honorable Jeh Johnson, Secretary of Homeland Security, Co-Chair

The Honorable Gina McCarthy, Administrator, Environmental Protection Agency, Co-Chair
Interagency Working Group on Improving Chemical Facility Safety and Security
OSHEA Docket Office

Docket No OSTIA 20130020

Fechieal Data Center

Room N-2625, OSHA

LN, Depariment of Labor

200 Constitution Ave.. NW

Washington, DC 20210

[othe Interagency Working Group on Improving Chemical Facility Safety and Security:

W e are contacting vou o express concern about the potential regulation of ammonium nitrate
CAN G under the Environmental Protection Agency’s (EPA) Risk Management Program (RMP).
Nearly 75% of the AN consumed in the United States is used in the manufacture of explosives,
and AN accounts for about 90% of all explosives by weight. There is no viable substitute for
AN in the explosives industry, and without explosives mining, quarrying and other essential
industries could not function.

As part of its work in implementing Executive Order (EO) 13650, the Interagency Working
Group (IWG) is tasked with developing options o improve the safety and security of our
nation’s chemical facilities. The FO has 1ts roots in the tragic accidental detonation of AN in
West X and the IWG s speaifically charged (among other things), to identify ways in which
the safety of AN management and storage can be enhanced under existing regulatory and policy
authorities

Pursuant to Section 6(a) of the EQ, the IWG recently released a Solicitation of Public Input
desertbimg the various safety and security options it is considering. One such option is the
pussible expansion of the RMP to include AN, We urge you to reject this option. A more direct,
refevant. and effective means of ensuring the sate handling of AN is already extant in regulations
administered by the Occupational Safety & tHealth Administration (OSHA) at 29 CFR

P91 10900 Inaddition. regulations of the Mine Safety and IHealth Administration, the Bureau
ol Alcohol. Tobacco, Firearms and Explosives and the Department of Homeland Security have
proven elfective to ensure safety at mine sites. These rules adequately address the risks posed by
AN,

At the Senate Environment and Public Works Committee’s June 27, 2013 hearing on the West,
I'X tragedy. Rafael Moure-Eraso, Chairman of the Chemical Safety & Hazard Investigation
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Board reccommended that AN be added to EPA's RMP list. At that time, Chairman Moure-Eraso
was asked whether he was aware of any accidental detonations of AN where OSHA s regulations
had been followed. He replied that he was not aware of any. Following his testimony, Dr. Sam
Mannan, of the Mary Kay O’Connor Process Safety Center at Texas A&M, testified that
compliance with OSITA's AN regulations could have prevented or mitigated the incident.

OSHA has demonstrated its commitment to enforeing its AN standard. On October 9, 2013,
OSHA 1ssued 24 citations to the owner of the West Fertilizer facility. Eight of those citations
concerned violations of the agency’s AN rules, including the failure to properly store AN by not
climinating sources of combustible materials, installing necessary fire walls, and limiting bulk
quantities of the material. ‘The facility was also cited for not providing proper ventilation or fire
suppression in the event of a fire,

We appreciate the serious and important task the IWG has been given in implementing the EO.
[he salety and seeurity of our nation’s chemical facilities, our workers, and our communities is
wital T that regard, we urge you to recommend that OSHA's existing AN standard be bolstered
foaddress the issues presented by the West, TX tragedy, and that cfforts be made to increase
awareness and enforcement of its requirements.  Imposing additional regulatory burdens on
comphiant facilities by including AN in the RMP will do nothing to protect workers and the
public from companies that, either through ignorance or intransigence, avoid compliance with
the nation’s safety rules.

We look forward to reviewing the IWG’s final recommendations.

Sincerely,
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(¢ The Honorable Eric H. Holder, Jr., Attorney General
(¢ The Honorable Thomas J. Vilsack, Secretary of Agriculture
¢« The Honorable Anthony Foxx, Secretary of Transportation
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The Honorable Jeff Sessions
United States Senate
Washington. D.C. 20510

Dear Senator Sessions:

Thank you for your March 31, 2014, letter expressing concern about the potential regulation of
ammonium nitrate under the United States Environmental Protection Agency’s (EPA’s) Risk
Management Program. We share your view on the importance of protecting our nation’s chemical
facilities. workers. first responders, and communities from the devastating results of chemical accidents.

Under the Executive Order (EOQ) 13650 for Improving Chemical Facility Safety and Security, the
Working Group and its intcragency partners are exploring options for enhancing ammonium nitrate
safety and sccurity. Findings and recommendations identified by the Working Group will be addressed
in the status report to the President at the end of May.

As you notcd in your letter, pursuant to Section 6(a) of EO 13650, earlier this year, the Working Group
relcased a Solicitation of Public Input, which described various options for chemical facility safety and
security policy. regulation, and standard modernization. The public comment period closed on March
31. 2014, and we are currently reviewing the comments. The Working Group will use the information
received through stakeholder outreach (i.c., the Solicitation of Public Input, public listening sessions,
and stakeholder mectings) and an analysis of potential gaps in regulations, standards, guidance, and
policy in order to determine the next steps. We will also be reviewing comments on the Occupational
Safety and Health Administration’s (OSHA) Request for Information (comment period closed March
31.2014) that sought public input on updating the Process Safety Management standard.

In the coming months, EPA plans to issue a Request for Information seeking public input on the best
way to address issues such as what grades, forms, or quantities of ammonium nitrate, and what industrial
sectors may need additional regulation or guidance. The Request for Information will also seek
stakeholder input on any potential overlaps or conflicts with ammonium nitrate regulations of other
agencies. EPA will also be seeking public input on how best to address other explosive or reactive
hazards. Throughout this etfort. EPA will coordinate with OSHA and the Department of Homeland
Security.



Again, thank you for your letter regarding the safe storage, handling, and sale of ammonium nitrate in
EPA’s Risk Management Program. The Working Group can provide further details on the issues
addressed under the EO after transmitting the status report to the President.

Mathy Stanislaus
Assistant Administrator
Office of Solid Waste and
Emergency Response

FEnvironmental Protection
Agency

M L
David Michaels, PhD, MPH
Assistant Secretary Assistant Secretary for
Office of Infrastructure Protection Occupational Safety and
National Protection and Programs  Health Administration

Directorate Department of Labor
Department of Homeland Security
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September 11, 2014

The Honorable Gina McCarthy

Administrator

Environmental Protection Agency

U.S. EPA Headquarters — William J. Clinton Building
1200 Pennsylvania Avenue, NW

Washington, DC 20460

Dear Administrator McCarthy,

We are writing to request that the Environmental Protection Agency (EPA) provide a 60 day extension of the
comment period for the “Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric
Generating Units.” While we appreciate EPA granting an initial 120 day comment period, the complexity
and magnitude of the proposed rule necessitates an extension. This extension is critical to ensure that state
regulatory agencies and other stakeholders have adequate time to fully analyze and comment on the
proposal. [t is also important to note that the challenge is not only one of commenting on the complexity and
sweeping scope of the rule, but also providing an opportunity to digest more than 600 supporting documents
released by EPA in support of this proposal.

The proposed rule regulates or affects the generation, transmission, and use of electricity in every comer of
this country. States and stakeholders must have time to fully analyze and assess the sweeping impacts that
the proposal will have on our nation’s energy system, including dispatch of generation and end-use energy
cfficiency. In light of the broad energy impacts of the proposed rule, state environmental agencies must
coordinate their comments across multiple state agencics and stakeholders, including public utility
commissions, regional transmission organizations, and transmission and reliability experts, just to name a
few. The proposed rule requires a thorough evaluation of intra- and inter-state, regional, and in some cases
international energy generation and transmission so that states and utilities can provide the most detailed
assessments on how to meet the targets while maintaining reliability in the grid. This level of coordination
to comment on an EPA rule is unprecedented, extraordinary, and extremely time consuming.

It is also important to note that the proposed rule imposes a heavy burden on the states during the rulemaking
process. If the states want to adjust their statewide emission rate target assigned to them by EPA, they must
provide their supporting documentation for the adjustment during the comment period. The EPA proposal
provides no mechanism for adjusting the state emission rate targets once they are adopted based on the four
building blocks. So the states need enough time to digest the rule, fully understand it, and then collect the
data and justification on why their specific target may need to be adjusted, and why the assumptions of the
building blocks may not apply to their states. This cannot be adequately accomplished in only 120 days.

Thank you for your consideration of this request.

Sincerely,

b e b edbeo
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September 16, 2014

OFFCE GF
. Al AND RAHATION
The Honorable Jeff Sessions

United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter of September 11, 2014, to U.S. Environmental Protection Agency
Administrator Gina McCarthy requesting an extension of the comment period for the proposed Clean
Power Plan, which was signed on June 2, 2014, and published in the Federal Register on June 18, 2014.
The Administrator asked that I respond on her behalf.

Before issuing this proposal, the EPA heard from more than 300 stakeholder groups from around the
country, to learn more about what programs are already working to reduce carbon pollution. In addition,
during the week of July 29, the EPA conducted eight full days of public hearings in four cities. Over
1,300 people shared their thoughts and ideas about the proposal and over 1,400 additional people
attended those hearings.

These hearings and these meetings, with states, utilities, labor unions, nongovernmental organizations,
consumer groups, industry, and others, reaffirmed that states are leading the way. The Clean Air Act
provides the tools to build on these state actions in ways that will achieve meaningful reductions and
recognizes that the way we generate power in this country is diverse and interconnected.

Recognizing that the proposal asks for comment on a range of issues, some of which are complex, the
EPA initially proposed this rule with a 120-day comment period. The EPA has decided to extend the
comment period by an additional 45 days, in order to get the best possible advice and data to inform a
final rule.

The public comment period will now remain open until December 1, 2014. We encourage you and all
interested parties to provide us with detailed comments on all aspects of the proposed rule. We have
submitted your letter to the rulemaking docket, but additional comments can be submitted via any one of
these methods:

Federal eRulemaking portal: http: /www.regulations.gov. Follow the online instructions for submitting
comments.

e E-mail: A-and-R-Docket @epa.gov. Include docket 1D number HQ-OAR-2013-0602 in the
subject line of the message.

e Fax: Fax your comments to: 202-566-9744. Include docket ID number HQ-OAR-2013-0602 on
the cover page.

nterne Adgidress (URL: @ Bp ownw 2pa A
Recycled/Recyclable @ Pt with Veqgetable Oil Based inks on 1007, Postconsumer Proness Chicrine Free Hecyolod Paper



» Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), Mailcode 28221T,
Attention Docket ID No. OAR-2013-0602, 1200 Pennsylvania Avenue, NW, Washington, DC
20460.

« Hand Delivery or Courier: Deliver your comments to: EPA Docket Center, Room 3334, 1301
Constitution Ave., NW, Washington, DC, 20460. Such deliveries are only accepted during the
Docket’s normal hours of operation, and special arrangements should be made for deliveries of
boxed information.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at
bailey.kevinjaepa.cov or at (202) 564-2998.

Sincerely,

N\ Gkl

Janet G. McCabe
Acting Assistant Administrator
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Wnited States Senate

WASHINGTON, DC 20510

August 1, 2014

The Honorable Barack H. Obama The Honorable Gina McCarthy
President Administrator
The White House U.S. Environmental Protection Agency
1600 Pennsylvania Ave. NW 1200 Pennsylvania Ave. NW
Washington DC 20500 Washington DC 20460

Mr. President and Administrator McCarthy:

Last month, the U.S. Environmental Protection Agency (EPA) announced sweeping new
regulations under Section 111(d) of the Clean Air Act in a purported effort to reduce emissions of
carbon dioxide (CO,) from existing power plants.

While we appreciate the EPA’s willingness to hold public hearings on this proposal in four
locations (Atlanta, Georgia; Denver, Colorado; Washington, DC; and Pittsburgh, Pennsylvania) from
July 29 through August 1, 2014, we are writing to urge the Administration to carefully consider the
comments and concerns that were presented at the Atlanta public hearing by Alabamians from all parts
of the user spectrum—workers, small business owners, elected officials, civic leaders, farmers,
homemakers, and others. Our constituents presented Administration officials with a wide range of
legitimate concerns. For example, officials heard compelling arguments explaining why the witnesses
believe the EPA’s proposal is based on a flawed interpretation of Section 111(d) of the Clean Air Act.
As the EPA’s proposal even acknowledges, the EPA has never used this provision of the Act in the
manner now proposed—a reality that makes relevant the U.S. Supreme Court’s recent admonishment:

“When an agency claims to discover in a long-extant statute an unheralded power to
regulate ‘a significant portion of the American economy' ... we typically greet its
announcement with a measure of skepticism. We expect Congress to speak clearly if it
wishes to assign to an agency decisions of vast economic and political significance. "

[t cannot be seriously argued that the action proposed by the EPA has been expressly authorized
by Congress. Indeed, if brought to Congress for a vote now, the EPA’s proposal would certainly not be
approved.

The Administration’s actions have already begun affecting Alabamians. Just this morning,
Alabama Power cited federal regulations as the impetus behind its decision to alter operations at seven
operating units located within three power plants across the state. As part of these transitions, two coal-
fired units at the Green County Electric Generating Plant will be converted to gas-powered units,

' 79 Fed. Reg. 34,830 (June (8, 2014).
2 UARG v. EPA, No. 12-1146, slip. op. at 19 (June 23, 2014).



reducing electric generating capacity by a third and eliminating sixty jobs located in the heart of the
Black Belt. These job losses have serious consequences in a region which has faced declining
populations, high unemployment rates, as well as a host of infrastructure challenges.

The EPA’s proposal, if finalized, would impose enormous costs and burdens on Alabama
workers and their families, and would hinder our global economic competitiveness. The impact will be
felt the deepest in states—like ours—where fossil fuels provide a significant share of our electricity
generation. The Administration’s claims that energy costs will not be impacted by this proposal ring
hollow. Simple economics suggest that the EPA’s plan will undoubtedly increase electricity prices,
which will hinder—not help—economic growth. Alabama has historically seen lower than average
energy costs, in part because our state has been blessed with an abundance of natural resources that can
be harnessed to power our homes and businesses and to make life better for our citizens.

Alabamians are also deeply troubled by the prospect that the EPA’s proposal will further erode
the primary role of the states in managing electricity generation and determining the mix of energy
sources that work best for them in their specific circumstances. In Alabama, our electricity is generated
from a range of sources—nuclear, coal, natural gas, hydropower and renewables. Those decisions
should not be dictated by EPA officials in Washington, D.C. Perhaps ironically, the EPA’s chosen
formula for establishing CO, emission reduction targets disadvantages states with nuclear power, which
is the nation’s most significant source of emission-free electric generation.

Moreover, Alabamians expressed to Agency officials their beliefs that the EPA gave activist
environmental groups a special role in craﬁmg this proposal. In fact, in an article entitled
“Environmentalists Drew Emissions Blueprint,” the New York Times recently reported’ that the EPA’s
Section 111(d) proposal is a “remarkable victory for the Natural Resources Defense Council”—an
activist environmental organization with known anti-coal and anti-nuclear viewpoints. The article
explains that the EPA “used as its blueprint the work of” this outside group. Indeed, a review of recent
NRDC proposals for regulating CO; emissions from power plants closely resembles the proposal issued
by EPA. These are just a few examples of the myriad of concerns—Ilegal, technical, environmental, and
economic—that have been raised in recent weeks in response to the EPA’s proposal.

In light of the foregoing, we urge the Administration to listen closely to those who came from
our greal state to discuss the adverse consequences of these recent policies and proposals on their
families, their jobs, and their communities.

~ {\ Sincerely,

”~ ~ ’."‘._ (‘-.\
) e % P .
R-{ e WA LV, 3 LY ﬁ
% Bk oL
Sengicr Richard Shelby ator Jeff Sessions
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QFFICE OF
AIR AND RADIATION

The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter of August 1, 2014, to U.S. Environmental Protection Agency Administrator
Gina McCarthy regarding the Clean Power Plan for Existing Power Plants that was signed by the
Administrator on June 2, 2014, and published in the Federal Register on June 18, 2014. The
Administrator asked that [ respond on her behalf.

Climate change induced by human activities is one of the greatest challenges of our time. It already
threatens human health and welfare and our economic well-being, and if left unchecked, it will have
devastating impacts on the United States and the planet. Power plants are the largest source of carbon
dioxide emissions in the United States, accounting for roughly one-third of all domestic greenhouse gas
emissions.

The Clean Power Plan aims to cut energy waste and leverage cleaner energy sources by doing two
things. First, it uses a national framework to set achievable state-specific goals to cut carbon pollution
per megawatt hour of electricity generated. Second, it empowers the states to chart their own paths to
meet their goals. The proposal builds on what states, cities and businesses around the country are already
doing to reduce carbon pollution, and when fully implemented in 2030, carbon emissions will be
reduced by approximately 30 percent from the power sector across the United States when compared
with 2005 levels. In addition, we estimate the proposal will cut the pollution that causes smog and soot
by 25 percent, avoiding up to 100,000 asthma attacks and 2,100 heart attacks by 2020.

Before issuing this proposal, the EPA heard from more than 300 stakeholder groups from around the
country, including several from Alabama, to learn more about what programs are already working to
reduce carbon pollution. These meetings, with states, utilities, labor unions, nongovernmental
organizations, consumer groups, industry, and others, reaffirmed that states are leading the way. The
Clean Air Act provides the tools to build on these state actions in ways that will achieve meaningful
reductions and recognizes that the way we generate power in this country is diverse, complex and
interconnected.

Internet Address (URL) e http://www epa.gov
Recycled/Recyclable ® Printed with Vegelable Oil Based inks on 100% Postconsumer, Process Chiorine Free Recycled Paper



In your letter, you requested that the EPA hold additional public hearings on this rule, including one in
Alabama. During the week of July 29", the EPA conducted eight full days of public hearings in four
cities. Over 1,300 people shared their thoughts and ideas about the proposal and over 1,400 additional
people attended those hearings. The public comment period remains open and all comments submitted,
regardless of method of submittal, will receive the same consideration.

We appreciate you and your constituents’ views about the effects of the proposal. We encourage you
and all interested parties to provide us with detailed comments on all aspects of the proposed rule.
Recognizing that the proposal asks for comment on a range of issues, some of which are complex, the
EPA initially proposed this rule with a 120-day comment period. The EPA has decided to extend the
comment period by an additional 45 days, in order to get the best possible advice and data to inform a
final rule.

The public comment period will now remain open until December 1, 2014. We encourage you and all
interested parties to provide us with detailed comments on all aspects of the proposed rule. We have
submitted your letter to the rulemaking docket, but additional comments can be submitted via any one of
these methods:

¢ Federal eRulemaking portal: http://www.regulations.gov. Follow the online instructions for
submitting comments.

e E-mail: A-and-R-Docket@epa.gov. Include docket ID number HQ-OAR-2013-0602 in the
subject line of the message.

¢ Fax: Fax your comments to: 202-566-9744. Include docket ID number HQ-OAR-2013-0602 on
the cover page.

¢ Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), Mailcode 28221T,
Attention Docket ID No. OAR-2013-0602, 1200 Pennsylvania Avenue, NW, Washington, DC
20460.

e Hand Delivery or Courier: Deliver your comments to: EPA Docket Center, Room 3334, 1301
Constitution Ave., NW, Washington, DC, 20460. Such deliveries are only accepted during the
Docket’s normal hours of operation, and special arrangements should be made for deliveries of
boxed information.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of Congressional and Intergovernmental Relations at
bailey.kevinj@epa.gov or at (202) 564-2998.

Sincerely,

Nt Sl

Janet G. McCabe
Acting Assistant Administrator
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September 7, 2016

‘Yhe Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

(A RIS e Y

Dear Administrator McCarthy:

Given the impending presidential transition, it is imperative that Congress and the
American public have a clear understanding of the ongoing litigation and the regulatory and
administrative actions that may be underway or planned by the U.S. Environmental Protection
Agency (EPA or Agency). However, much of this important information is not publicly or
readily available. Such a lack of transparency about EPA activities is especially concerning in
light of the transparency commitments you made in 2013 to members of the U.S. Senate
Committee on Environment and Public Works (EPW or the Committee) during the Sepate’s
consideration of your nomination to serve as EPA Administrator. A recent review by the
Committee’s majority staff of the EPA website and publications suggests the EPA under your
leadership has fallen short of these promises.

At the outset, we note that 'PA’s website does not provide any listing of ongoing
litigation involving the Agency. As you are aware, during the process to confirm you as
Administrator of the EPA in 2013, concerns were raised about the lack of transparency

surrounding FPA s “sue-and-settle” agreements with environmental activist groups that were
dniving much of EPA’s regulatory actwmes As a result, you pledged to undertai\c several
measures 1o increase (ransparency surrounding BPA’s closed-doot litigation settlgmen;
rulf_mamng_ activitics.| While EPA has made some litigation- and ruleriaking-retated
informaiion publicly available on its website pursuant to these commitments, the Agency has
failed to ensure such information is current and accurate.

For example, you provided assurances that EPA would post to its website copies of the
petitions received since January 1, 2013, to issue, amend, or repeal an EPA rule per the
Administrative Procedure Act or to take specific rulemaking action per the various
environmental laws EPA implements.? Although EPA launched this webpage in response to
vour commitrnent, according to a recent review, it appears that EPA may no longer be posting

' https:/ www vitter.senate.cov/ newsroom/press/ vitter-cpw-republicans-get-major-agrecments-from-epa-on-3-

transparency-requests.
~ https://'www.epa.gov/aboutepa petitions-rulemakin
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accurate and up-to-date information about rulemaking petitions it has received. EPA has posted
to this website only 13 rulemaking petitions received since January 1, 2013. Of this number, six
petitions were for rulemakings under the Clean Air Act, the most recent of which was from April
21,2014.% In fact, the webpage listing the petitions for rulemakings under the Clean Air Act
states, “[a]dditional petitions will be added on an ongoing basis;™ yet, the same webpage adds it
was last updated on May 30, 2014 — more than two years ago. Similarly, the other petitions EPA
has posted online may not be current. as the most recent petition listed on the entire webpage is a
January 23, 2015, petition to add a chemical to the Toxic Release Inventory.”

[t strains the Agency’s credibility to suggest EPA has received only 13 rulemaking
petitions since 2013 and none in the last year and a half. Indeed, a cursory review of ncws
articles indicates EPA has continued to receive numerous petitions for rulemaking, including one
filed in July 2016 to force EPA to issue a rule to reduce NOx emissions from heavy-duty trucks.®
It is unclear if EPA under your leadership has intentionally abandoned this transparency
initiative or if the webpage is a victim ot neglect.

As part of another transparency initiative, you agreed to maintain a webpage listing the
notices EPA receives that indicate a member of the public intends to file a lawsuit against EPA if
the Agency does not take a particular action, such as acting on a rulemaking petition or
performing a non-discretionary duty, within a specified time frame, usually 60 days.” In filing
the required notice of intent (NOI) to sue, a person provides EPA a final opportunity to take
administrative action to avoid a lawsuit, but in reality the NOI is often an invitation to enter a
“sue-and-settle” agreement that will bind EPA to take the regulatory action by a specified date.
Prior to 2013, EPA did not disclose to the public when it had received an NOL. As such,
interested stakcholders, including states, were not always aware oi potential scttlement
negotiations until a deal had been reached and dates for future EPA actions were announced.®
Even more, copies of settlement agreements arc not available on a centralized EPA webpage.’

Currently, EPA’s NOI webpage shows that more than 100 NOIs have been received since
January 1, 2013, many of which have resulted in lawsuits. However, bascd on a comparison of
the NOI webpage to recent news articles and the Federal Register, it appears the webpage listing
NOI information also is not current and complete, similar to EPA’s webpage for rulemaking
petitions. A number of environmental groups filed an NOI with EPA on August 26, 2015,
indicating their intent 1o file a lawsuit if EPA did not agree to update regulations for oit'and gas
seetor under Subtitle D of the Resource Conservation and Recovery Act (RCRA):' this NOI

: hups://www.epa.goviaboutepa’petitions-oftice-air-and-radiation.
Id.

* hitps://w ww.epa_gov/aboulepa/petitions

“ See e.g., hitp://insideepa.com/daily-news/ agencres—gg io -eg@-ahyry_;gggg;@ﬂ;gf_m—mie-srrict-new-nox—IimiL

" hups://www.epa.gov/noi.

* Under Section 113(g) of the Clean Air Act, for example, EPA must publish proposed settlement agreements in the

Federal Register and take public comiment on the proposed agreement for at least 30 days.

*In a December 13, 2014, report about the impact of deadline suits on EPA’s rulemaking activitics, the Government

Accountability Office found neither EPA nor DOJ maintains a centralized database that links settlement agreements

to rulemaking actions. See, hitp://www.gao.gov/assets/670/667533 pdf, at 2.

" hitp:/ environmentalintegrity,org/wp-content/uploads’20 | 5-08-26-0G-Wastes-RCRA-Notice-1 etter-FINAL.pdf
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does not appear on the webpage. The environmental groups subsequently filed a lawsuit on May
4. 2016, to require EPA to review and update as necessary the RCRA oil and gas rules; vet, a
copy of this lawsuit also is not posted on EPA’s NOI website. In fact, the NOI website almost
exclusively shows matters involving the Clean Air Act and the Clean Water Act. but no actions
under RCRA are included. EPA’s overall poor maintenance of the NOI webpage is
unacceptable.

In addition to EPA’s incomplete public information about its litigation activities, the
Commuittec is equally concerned by the lack of transparency throughout EPA’s rulemaking
process, especially at a time of administration transition. A transparent account of ongoing and
planned regulatory actions is important not just for the incoming administration, but also for
potentially impacted state. local, and tribal officials, job creators, and members of the public.
Absent adequate lead-time on EPA regulatory actions, impacted parties are left with uncertainty
that can halt capital investments and job growth, displace scarce government resources, and
mitigate meaningful environmental benefits. For these reasons, federal agencies are required to
submit regulatory agendas of active and anticipated actions to the Office of Management and
Budget (OMB) to be published in the semiannual Unified Agenda of Federal Regulatory and
Deregulatory Actions (Unified Agenda)."’

Publication of the semiannual Unified Agenda should be a centerpiece of any
administration’s efforts to inform the American public about upcoming regulatory activities,
particularly during a period of transition. However, the Obama Administration has a record of
not treating the Unified Agenda in such high regard. As you may recall, the Obama
Administration — in an unpreccdented move - failed to issue a Unified Agenda in the spring of
2012 when the President’s reelection campaign was in full swing. In fact, only after the
president’s reelection had been secured did the Obama Administration publish a single Unified
Agenda in December 21. 2012, Despite numerous requests from Congress, including this
Committee,” the Administration has yet to provide a justification for keeping the public in the
dark on its regulatory plans during an election year.

Based on a review of recent EPA action as compared to the most recent Unified Agenda,
the Committee has reason to believe the Administration once again may be shielding its
regulatory plans from the public conveniently during an.clection year. ‘Although the Obama
Administration released the 2016 Spring Unified Agenda (or all federal agenciesin May, EPA’s
regulatory agenda is already out-of-date, does not present an accurate projection of upcoming
regulatory actions, and in some cases is outright misleading. For ¢xample, EPA has made
conflicting public statements about its work on the Clean Energy Incentive Program (CEIP)
proposed rule regarding implementation of the so-called Clean Power Plan (CPP). Critically,
neither the spring nor the fall 2015 editions of the Unified Agenda identified the CEIP as an
upcoming rule. Accordingly, it was unexpected when EPA’s January 2016 Action Initiation List
(AIL), which identifies newly commenced rulemakings on a monthly basis, first listed the

" hitpz www reginfo.gov/public’jsp eAgenda/StaticContent/UA_About.jsp
" hitp: www epw senate.gov/public/index.cfm/press-releases-republican?1D=682B2ED7-DE0B-SD7C-EIC1-
JCIADBI3BS9F
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CEIP."* While the AlL indicates EPA commenced work on the CEIP in January, EPA’s
Regulatory Development and Retrospective Review Tracker (RegDaRRT) website states the
Agency actually initiated work on the CEIP on December 24, 2015 -- Christmas Eve." As part
of the January 2016 AIL, EPA initially indicated it would take *“12 months or less” for EPA 10
complete the CEIP proposal.”” Notably, EPA's AIL website also appears outdated as it does not
list any regulatory actions being initiated since May 2016.'°

The U.S. Supreme Court issued an unprecedented decision to stay implementation of the
CPP on February 9, 2016."” Despite numerous legal and Congressional questions over EPA’s
authority to continue work on the CEIP given the stay of the CPP, EPA has continued work on
the CEIP proposal, submitting it to OMB on April 26, 2016. 1lowever, when the spring 2016
Unified Agenda was released on May 18, 2016,'® EPA listed the CEIP proposal as a “long-term
action” and said its publication date was 1o be determined.”" According to OMB, a “long-term
action” in the Unified Agenda is an action “under development but for which {EPA] does not
expect to have regulatory action within the 12 months after publication of this edition of the
Unified Agem.la\.“m The Unified Agenda was published in the Federal Register on Junc 9,
2016.' However, EPA’s agenda describes “long-term actions™ as “rulemakings for which the
next scheduled regulatory action is after April 2017."

Despite these statements in the Unified Agenda about no immediate plans to issue the
CEIP. OMB concluded review of the CEIP proposal on June 16, 2016. You immediately signed
the proposed rule, and a pre-publication version was released on EPA’s website that day. Itis
unclear why EPA would suggest in the Unified Agenda that it had no immediate plans or specific
timeframe to issue the proposed CEIP rule, when it now appears EPA’s true intention has been to
rush to issue a final CEIP rule by the end of this Administration regardless of the Supreme
Court’s stay of the CPP itselt.” Morc importantly, EPA’s inconsistent and overall haphazard

" hitps://www regulations.gov/document?’) - EPA-HQ-OA-2008-0265-008Y.

" hitps:/yosemite.epa.gov/opei/rulegate nsf byRIN/2060-AS84.

It hups://www.regulations. gov/document?D=EPA-HQ-OA-2008-0265-0089.

“ hitps://www.epa.gov: laws-regulations/actions-initiated-month

"7 https://www supremecourt.gov/orders/courtorders/020916zr3_hfSm.pdf.

" The Spring 2016 Unified Agenda was released online on May 18, 2016. hup://www.reginfo.gov:public/. The
Aduninistrator of the OMB’s Office of Information and Regulatory Affairs (OIRA) sent a data call for regulatory
agendas 1o agencies on February 19, 2016. At that time, OIRA requested agencies submit their agenda by March 18,
2016. Available at:
hitps://iwww.whitehouse.gov/sites/default/files/omb/inforeg/memos/2016/data_call_spring_2016_regulatory_agenda
pdf.
1]

; http:/www.reginfo.gov public/do/eAgendaViewRule?publd=201604& RIN=2060-AS84.
hitp://www.reginfo.gov/public/do/e AgendaHistory?operation=OPERATION_GET_PUBLICATION& showStage=|
ongtermé&currentPubld=201604.

“! hrips://www. federalregister. gov/articles/2016/06/09/2016-1286%introduction-to-the-unified-agenda-of-federal-
regulatory-and-deregulatory-actions

2 hitps./ /' www £gpo.gov/fdsys/pkg/FR-2016-06-09/pd172016-1292 | pdf .

" When EPA first submitted the draft CEIP proposal to OMB for review, the draft initially would have provided a
mere 45 days for the public 1o comment. In the interagency review process, OMB questioned the short public
comment period, stating in comments to EPA, “[i]t is unclear why EPA would cnly provide 45 days tor such a
complex topic,” and advising a 90-day comment period was preferable. See,
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schedule surrounding its work on the CEIP undercuts the transparency and public participation
requirements of the federal rulemaking process.

EPA has also made conflicting statements and provided confusing information to the
public about its plans for issuing the final Federal Plan for Regulating Greenhouse Gases from
Electric Utility Units under the CPP (Modcl Trading Rules), which EPA also is continuing
despite the Supreme Court’s stay of the CPP. EPA issued the proposed Model Trading Rules in
Octaber 2015. In the spring 2015% and fall 2015% editions of the Unitied Agenda, LPA
indicated that it planned to issue the final Model Trading Rules in August 2016. EPA’s spring
2016 Unified Agenda switched the timeframe for issuing the final Model Trading Rules to a
“long-term™ action and the date for issuing the final rule to “to be determined,”?® meaning the
tinal rule would not be issucd before spring 2017. However, EPA’s RegDaRRT webpage for the
Model Trading Rules was updated on August 15, 2016, to list December 2016 as the projected
timeframe for issuing the final rule.?” Fven with the new projected date. any plan to issue the. .
{inal rule during the Obama Administration is inconsistent with how the rule is currently
classified in the Unified Agenda.

In both the case of the CEIP and the Model Trading Rules, it is unclear whether the AIL,
the RegDaRRT website, or the Unified Agenda information is accurate, and such inconsistencies
raise questions about whether EPA is intentionally obfuscating its regulatory plans. Regardless,
the facts set forth in this letter raise significant questions regarding EPA’s credibility and the
utility of the Unified Agenda and other public information about EPA’s regulatory plans.

Given the concerns raised in this letter about EPA’s lack of transparency surrounding its
ongoing litigation and regulatory plans, it is requested that EPA provide the following
information no later than close of business on September 21, 2016:

. A complete list of all Agency actions that are currently underway as part of the Action
Development Process, including:
a. title of the action;
b. tier of the action;
c. lead headquarters or regional program office;
d. RIN;

https://www regulations.gov/document ?D=EPA-HQ-0OAR-2016-0033-0040  Notwithstanding OMB’s feedback,
the proposal that EPA issued and that was publlshcd in the Federal ch\stcr on June 30, 2016, gave the public only
60 days to provide comments. . ; -2016-0033-0040. In July
2016, EPA extended the public comment pcrlod by four duys to Septembcr 2,2016. See,

https://www regulations.gov’ ? H 68. In response to complaints that EPA’s
compressed timeframe has circumvented required consultatmns with states and tribes, EPA on August 25, 2016,
agreed to extend the comment period an additional 60 days to close on November 1, 2016. See,

hitps:‘www.epa gov/sites/production/files 201 6-

08 dmumems ir nom.e ccp comm m ext ﬂ 25 |6 W dlsalalmer_mu

Ittg \w«.u n._f__,mm gm pubhc do’ eAgt.ndaVlen Rule’ publd ”OH 10&RIN= 2060 AS47
& ~ http: www reginfo.gov/public.do’cAgendaViewRulepubld=201604& RIN=2060-AS47.
* hitps. yosemite.epa.gov/opei/RuleGate.ns /by RIN/2060-AS47
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date the action was initiated;

stage of the action, e.g., status of option selection, proposal, or final action;

any applicable statutory or judicial deadline for EPA action; and

whether the action is economically significant or otherwise expected to undergo
interagency review pursuant to Fxecutive Order 12866.

T oo

2. A complete list of all pending administrativc or judicial [itigation involving the Agency,
including:
a. the name of the plaintiff(s) and/or petitioner(s):
b. date filed;
¢. summary of claim(s):
d. applicable statute(s);
e. applicable regulation(s);
f. judicial or administrative body hearing litigation;
g. relief being sought by plaintift(s) and/or petitioner(s); and
h. status of scttlement negotiations, including mediation or alternative dispute
resolution proceedings.

3. A complete list of all petitions to issue, amend, or repeal a rule currently pending before
the Agency, including:
a. the name of the petitioner;
b. date filed;
¢. summary of petition:
d. applicable statute(s); and
¢. applicable regulation(s).

4. A complete list of all notices of intent (NOI) to file suit received by the Agency since
January 1, 2016, including:
a. the name of the individual or entity who submitted the NOI;

b. date filed;

c¢. summary of NOI;

d. applicable statute(s); and

c. status of NOL, ¢.g.. whether the Agency has taken the action subject to the NOI,

litigation has been filed for failure to act, or the Agency is engaged in settlement
discussions or mediation to resolve the NOI or related litigation.

5. A complete list of the delegations of authority that have been issued, amended, or
revoked since January 1, 2016.

6. Copies of all mass emails, guidance, briefings, or memoranda distributed to EPA staff
concerning planning for the upcoming transition in administrations.
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We look forward to your prompt response. Please have your staff contact Byron Brown
or Brittany Bolen of the Environment and Public Works Committec’s majority staff at (202) 224-

6176 1f vou have questions about this request.

Sincerely.

. jamcs M. Inhofe

Chairman

Pomasse

hn Barrasso
1.S. Senator

1.8 Senator

Deb Fischer
UU.S. Senator

U'in 'sul l1v an
U.S. Senator

avid Vitter
U.S. Senator

Shelley MooYe Capito
U.S. Senator

Boozman
. Senator

M. Michag¢l Rounds
LS. Senator
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The Honorable James M. Inhote

Chairman

Committee on Environment and Public Works
United States Senate

Washington. D.C. 20510

Dear Mr, Chairman:

Thank you for your letter of September 7. 2016. co-signed by many of your colleagues on the
Committee. in which vou request certain information concerning ongoing litigation involving the
ULS. Environmental Protection Agency. as well as regulatory and administrative actions that may

be underway or planned by the agency. Please share this response with your colleagues.

Enclosed with this letter is pertinent responsive information. prepared by appropriate program
offices within the EPA. We hope this is helpful.

Again. thank you for your letter. If you have further questions. please contact me. or your staft
may contact Tom Dickerson in my office at dickerson.tom/@epa.gov or (202) 564-3638.

Sincerely.

Nichole Distefano
Associate Administrator

Enclosures
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Enclosure

Your letter requests information about the EPA’s regulatory agenda. and how that information is
made available to the public. Every six months the EPA submits a regulatory agenda to OMB to
be published as part of the semiannual Unified Agenda of Federal Regulatory and Deregulatory
Actions. The EPA’s semiannual regulatory agenda contains descriptions of the EPA regulations
that are under development or review, and that are expected to be signed by the EPA
Administrator within the next 12 months. The Regulatory Agenda gives the public notice of the
EPA’s plans to review, propose. and issue regulations. While we try to accurately predict
activities over the next 12 months, projected dates and schedules are often subject to change. The
EPA submits its regulatory agenda to OMB in response to and in accordance with OMB’s
requests. OMB has responsibility for its ultimate publication as part of the semiannual Unified
Agenda. including the timing of its publication.

The EPA voluntarily provides additional information to the public about our rulemaking
activities beyond what is contained in the Regulatory Agenda. Each month. the Action Initiation
List (AIL) gives the public an indication of actions the EPA is starting to work on, along with a
brief description and an estimate of whether the action is expected to be published in the next 12
months. This information is a single snapshot in time. taken when work starts on the action. The
EPA’s Regulatory Development and Retrospective Review Tracker (RegDaRRT). another
publicly available website, provides updates on priority rulemakings. RegDaRRT includes
several uscful search capabilities and provides additional information about actions that are not
included as part of the Regulatory Agenda.

These three sources of information complement each other. The AIL gives an early indication of
newly started actions and their timing. RegDaRRT provides regular updates on priority
rulemakings. The Regulatory Agenda is a more formal compilation of regulatory actions
prepared pursuant to Executive Order. Since rulemaking timelines are often subject to change
and the information contained in these three places is prepared at different times and updated
according to different schedules, projected dates may vary across the AlL. RegDaRRT, and the
Regulatory Agenda.

In your letter, you expressed concern about the public notification about the Clean Energy
Incentive Program (CEIP). The public process around the CEIP has been robust, inclusive, and
timely. The EPA recached out to stakeholders extensively, seeking input that would help shape
the eventual CEIP design details proposal. The final Clean Power Plan. published in October
2015. included the CEIP -- a program designed to help states and tribes and affected sources
meet their Clean Power Plan (CPP) goals by removing barriers to investment in energy
efficiency and solar measures in low-income communities and encouraging early investments in
zero-emitting renewable energy generation. States may, but are not required to, implement this
incentive program for early action. The development process for the CEIP has been an open and
transparent one.



Once the EPA proposed centain design details for the optional CEIP on June 16, 2016. the
agency embarked on the established public process for a proposed action under the Clean Air
Act. The EPA held a public hearing in Chicago in August 2016. More than 300 people attended
and 140 speakers offered testimony. At the end of the comment period on November 1. 2016. the
public will have had about 4 months to develop and submit comments on this proposal --
comments that we will review as we work toward a final rule.

Your letter also requested information regarding petitions for rulemaking. That information is
available on the EPA’s petitions webpage. which can be accessed at
https://www.cpa.gov/aboutepa/petitions-rulemaking. Through that page, the EPA strives to
provide information about petitions we receive for the issuance. amendment, or repeal of a rule.
The information for cach petition includes the date we received the petition. the name(s) of the
petitioner(s). the related statute. a brief description of the petition, and a link to the petition itself.
The page is fully up to date. and we will continue to provide information to the public about
rulemaking petitions the EPA has reccived.

Your letter asks for information regarding pending administrative or judicial litigation involving
the EPA. While the Department of Justice manages the EPA civil judicial litigation, the agency
has used an on-line docket to track pending administrative actions since 2004, which is available
at https://vosemite.cpa.gov/oarnv/alj/alj_web_docket.nsf. Similarly. pending enforcement actions.
both administrative and judicial. are tracked by the Integrated Compliance Information System
(ICIS) data system. accessible via the agency’s Enforcement and Compliance History Online
(ECHO) website at hitps://echo.epa.gov/facilities/enforcement-case-search?srch=adv. Using the
supplied Enforcement Case Search tool. interested parties can generate lists of EPA cases filed
but not vet concluded. Similar information can be obtained via ICIS directly. The agency strives
to ensure this information is complete and current: however. as in all complex data aggregation,
maintaining these dockets presents on-going challenges. The agency’s Office of Enforcement
and Compliance Assurance continues to explore mechanisms to assess and improve quality,
correct errors as they are detected. and update the databases in timely fashion as new information
becomes available.

The EPA is committed to maintaining a publicly-available website listing the notices of intent to
sue (NOIs) reccived by the agency. Although quality control and assurance of the agency’s
public-facing webpage. available at hitps://www.cpa.gov/noi. remains on-going. the agency
understands that all notices of intent to sue (NOIs) filed against and received by the EPA since
Jan. 1, 2013 -- but not including NOI which do not name the EPA as a party -- have been
publicly posted. The link to cach NOI is accompanied by summary information. including the
date of the NOL. the statutory predicate (e.g.. CWA or CAA. etc). the identification of plaintiff-
petitioner(s). and a brief summary statement of their claim or assertion. The agency is continuing
to update this database and will quickly correct errors on the site if and when they are detected.
Likewise. the EPA is posting and will continue to post NOls filed on or after January . 2013 on
a rolling basis as they are received by the Office of General Counsel in Washington. DC. While




posting times may vary and in the past delays have occurred -- for example, where potential
plaintiffs transmitted notices to multiple EPA offices and/or regions, necessitating additional
time for proper routing -- the agency is committed to maintaining a current and up-to-date
database that accurately reflects our notice records. including those pertaining to the Resource
Conservation and Recovery Act (RCRA).

Your letter also requested a complete list of all delegations of authority that have been issued.
amended, or revoked since January 1, 2016. Enclosed, please find the agency’s 2016 delegations
list. Such delegations are tracked by the agency's Office of Human Resources within the Office
of Administration and Resources Management. Though this information is not posted on the
agency’s website, it is available to the public by request. traditionally through the FOIA process.

The EPA is managing its presidential transition activities consistent with the “Edward “Ted’
Kaufman and Michael Leavitt Presidential Transitions Improvements Act of 2015.” In
accordance with that Act, the EPA has designated a Transition Director to serve on the Agency
Transition Directors Council. For your reference. enclosed you will find copies of the memos
regarding that selection. In addition, enclosed you will find two email messages that were sent to
all EPA employees on June 1, and September 12. 2016, providing information and guidance
regarding transition activities. Also attached is the information contained on the intranet site
referenced in the September 12 message.
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Mr. Stephen L. Johnson W"’ _ {‘
Administrator oo | T4

Environmental Protection Agency camf;ﬁ
Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Dear Mr. Johnson:

It has come to my attention that the STERIS Corporation, a medical and healthcare firm
with multiple facilities in Alabama, has filed a petition with the Environmental Protection
Agency to re-label their Vaporized Hydrogen Peroxide (VHP) product. The petition is currently
before the Antimicrobials Division in the Office of Pesticide Programs.

STERIS believes that re-labeling their VHP product to allow decontamination of spaces
of up to 4,000 cubic feet without additional testing would have a significant impact in reducing
patient deaths in hospitals. The company believes, however, that as part of the ongoing
toxiocologial review, the EPA is now considering a significant change from the OSHA approved
standard of 1 part per million of hydrogen peroxide to a new level that is significantly lower.
STERIS has reasonable concerns that this will further delay their petition.

It is my understanding that STERIS has been working with EPA on this request since
mid-2003, and the company was told to expec! a final response from EPA no later than June 13,
2006. Further, I am told that STERIS was notified shortly before that date that the EPA would
require an additional four months to undertake a toxicological review. Therefore, I am writing to
request, consistent with all applicable laws and regulations, a written explanation of the status of
this petition, a justification for the delays in its review, and to urge its timely consideration by the
agency.

Thank you for your prompt consideration. I look forward to your response and the timely
resolution of this matter.

Very truly yours,

Jeff Sessions
United States Senator

JS:cc PRINTED ON FECYGLED PAPER
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AUG 1 8 2006
OFFICE OF
PREVENTION, PESTICIDES AND
TOXIC SUBSTANCES

The Honorable Jeff Sessions
United States Senate
Washington, DC 20510

Dear Senator Sessions:

Thank you for your letter of July 24, 2006, to Environmental Protection Agency (EPA)
Administrator Stephen L. Johnson, regarding the STERIS Corporation’s petition to re-label its
Vaporized Hydrogen Peroxide (VHP) product. Administrator Johnson asked me to respond on
behalf of the Agency since my office is responsible for the regulation of pesticides.

VHP is currently registered as a sterilant for use in small enclosures such as glove boxes
and isolators with a maximum size of 40 cubic feet. STERIS is requesting an amendment to
allow VHP treatment on non-residential sites for significantly larger indoor areas (up to 4,000
cubic feet) which would include, for example, laboratories, animal research facilities, patient
rooms, hotel rooms, offices, cruise ships, recreational areas and emergency response vehicles.
The area to be treated would be sealed and enclosed to ensure that application occurs via a closed
system. The sealed enclosure would not be released for general use until the hydrogen peroxide
levels are at or below the proposed label concentration. STERIS has proposed a concentration
level of 1.0 parts per million, which is the current Occupational Safety and Health
Administration (OSHA) Permissible Exposure Limit (PEL).

The greatest potential for human exposure is via the inhalation route to applicators or
bystanders during the reentry period immediately following the application process and aeration
phase. EPA needs to ensure that the levels at the time of reentry will not pose a risk to
applicators or bystanders. The OSHA PEL for hydrogen peroxide, 1.0 parts per million, was
originally developed in the 1950s and was based on the best information available at the time.
Subsequent studies, however, have determined that a lower inhalation level of concern is
necessary for this purpose. Based on our review of the STERIS’ original application, bystander
and applicator inhalation exposure would exceed this lower level of concern. This information
was relayed to STERIS prior to the June 13, 2006, date referenced in your letter, which is the
original deadline for a decision under the Pesticide Registration Improvement Act (PRIA). In
addition, STERIS was informed that it would be required to submit a detailed fumigation
management plan discussing, among other things, the proper action to take should a sealed area
develop a leak.

Internat Addrass (URL) e http./‘www.epa.gov
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A conference call was held with STERIS on June 15, 2006, during which the company
agreed to prepare a fumigation management plan. In addition, STERIS advised EPA that it
would submit additional data on the half-life of hydrogen peroxide to address the bystander and
applicator inhalation exposure concerns. In order for STERIS to have adequate time to develop a
fumigation management plan and submit additional data, and for EPA to evaluate this new data,
the Agency and the company agreed to a new PRIA deadline of October 13, 2006.

The management plan and additional data were received by the Agency on June 28, 2006.
EPA now believes it has sufficient information to make a determination on STERIS’
amendment. The Agency remains committed to reaching a decision prior to the October 13,
2006, deadline. I will notify your staff when that decision is communicated to STERIS.

Again, thank you for your concern in this matter. If you have further questions or
concerns please let me know, or your staff may contact Loan Nguyen in the Office of
Congressional and Intergovernmental Relations at 202-564-4041.

Sincerely yours,

e BN o

James B. Gulliford
Assistant Administrator
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WAnited States Senate

WASHINGTON, DC 20510-0104

December 18, 2009

The Honorable Lisa Jackson
Administrator

US Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Dear Administrator Jackson:

I am writing to express my utmost support for the application submitted by the Florence
City School District to the US Environmental Protection Agency (EPA) for the Environmental
Education Grant Program.

This funding, if awarded, would enable the Florence City School District to develop a
field station in a Wisconsin-style barn in the beautiful 70-acre Deibert Park in Florence. Over
the past few years, school district supervisors and teachers have worked collaboratively with the
City of Florence’s Urban Forestry Department and the Parks and Recreation Department in an
effort to make Deibert Park into an outdoor classroom for environmental education.

The City of Florence recently renovated the interior of the barn to make it into a field
station. This assistance would allow them to finish that process and stock the field station with
the equipment necessary for the projects and experiments that students will conduct under the
direction of their teachers and staff members from the Urban Forestry Department.

Upon review of this grant application, | am hopeful you will agree that it has merit and is
worthy of funding. Therefore, | urge your full consideration and await a favorable response. 1f 1
can answer any questions or provide further information, please do not hesitate to contact me.

Very truly yours,

>

ions
United States Senator
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FEB 1 9 2010
OFFICE OF
CHILDREN'S HEALTH PROTECTION
AND ENVIRONMENTAL EDUCATTION

The Honorable Jeff Sessions
United States Senate
Washington, DC 20510

Dear Senator Sessions:

Thank you for your recent letter supporting a grant proposal submitted to the
Environmental Protection Agency by the Florence City School District. We are pleased
to see that your constituents aim to work collaboratively with the City of Florence’s
Urban Forestry Department to finish a field station in an outdoor classroom for
environmental education at Deibert Park.

This year we have received approximately 1,400 proposals for our Environmental
Education Grant Program. We can assure you that your constituent’s proposal will be
reviewed and given fair consideration during our extensive evaluation process used to
score the applications received. The two-tiered evaluation process involves a preliminary
evaluation of proposals by non-EPA reviewers from universities, nonprofit organizations
and other expert sources. We expect to complete the internal EPA review process before
summer and will notify your constituents regarding the status of their application.

We appreciate your continued support for our grant program. Enclosed for your
review are descriptions of the environmental education (EE) grants awarded nationwide
and listed by state in FY 2008. You can learn more about the EE projects funded in
Alabama on line at http://epa.gov/education/grants/al01.htm .

Again, thank you for your letter. If you have additional questions, please contact
me. or your staff may call Clara Jones in EPA’s Office of Congressional and
Intergovernmental Relations at (202) 564-3701.

ngerely,
7

[Peter Grevatt, Director
Office of Children’s Health Protection
and Environmental Education

Enclosure
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Llnted States Denate

WASHINGTON, D 20510

March 25, 2010

The President
The White House
Washington, DC 20500

Dear Mr. President:

First, we applaud your remarks in the State of the Union that the United States needs to build “a
new gencration of safe, clcan nuclear power plants.” As nuclear energy supplies more than 70
percent of the clectricity gencrated by sources that do not emit greenhouse gases into the
atmosphere, we agree with you that safe nuclear power must play an increasingly important role
in meeting our rising energy demand and ensuring cleaner air. We also recognize that there are
many hurdles to realizing a significant cxpansion of nuclear power, including financial and
regulatory challenges, workforce issues, the development of new technologies, and ensuring the
safety and longevity of the current fleet, to name a few.

We are encouraged that the U.S. Nuclear Regulatory Commission (NRC) currently is reviewing
applications for 22 new reactors to be built over the next ten to twenty years. However, we
recognize that there will be challenges ahead. The Administration’s 2011 budget request
increasing loan volume to $54.5 billion is an important catalyst to accelerate construction of new
nuclear plants, but we need to continue to hear from utilities and investors as to what else is
needed to get the first of the new genceration of plants off the ground.

To address the myriad challenges ahead, we propose that the White House partner with us to co-
sponsor a nuclear energy summit. This summit would be a meeting of key leaders, stakeholders,
and innovators to discuss and plan for nuclcar energy's future. We believe that the White
House's support will be crucial to convene the right leaders in the U.S. Government and the
private sector to develop a strategy to ensure that nuclear power plays a necessary and vital role
in our national energy and environmental policy.

We recognize your commitment to finding the solutions to our nation’s energy challenges and
look forward to attendance and support by several members of your leadership team, including
Encrgy Secretary Steven Chu, NRC Chairman Gregory Jaczko, and Environmental Protection
Agency (EPA) Administrator Lisa Jackson. The attendees at this summit will be senior
excculives representing the commercial energy industry and related industrial scctors and
government, including Congress, the White House, the Department of Energy and its national
laboratories such as Idaho National Laboratory, the NRC, and the EPA. We would also like to



include leaders in the investment community, such as Bill Gates, who have the financial
wherewithal to steer markets and interest in potential investments in new nuclear-related
technologies.

Among the issucs this summit should address are:

G The development of a 50-year strategy to ensure that nuclear power continues to play a
vital role in our domestic energy supply;

. The major initiatives that are currently underway or contemplated for the nation and the
extent to which these set the stage for the nuclear energy strategy;

’ The responsibilities of government and the private sector in fulfilling a new nuclear
strategy; and

. The possible creation of an industry/government working group that will provide advice
and counsel to key government agencies that will help ensure resources and cfforts are
effectively implemented to execute a national nuclear energy policy.

We would appreciate your views on co-sponsoring such a summit, which we think would be
beneficial to be held within the next 3-4 months, as well as your suggestions for principal
coordinators and attendees. Forging a new future for nuclear power generation is vital to our
nation’s security and energy needs, and we look forward to working with you on this endeavor.

Sincerely,
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BLANCHE L. LINCOLN, ARKANSAS
CHAIRMAN

PATRICK J. LEAHY, VERMONT

TOM HARKIN, I0WA

KENT CONRAD. NORTH DAKU A

MAX BAUCUS, MONTANA

DEBBIE STABENOW, MICHIGAN

E BENJAMIN NELSON, NEBRASKA

SHCAROD BNOWN. OHIO

ROBERT P CASFY, JA, PENNSYLVANIA

AMY KLOBUCHAR, MINNESOTA

MICHAEL BENNET. COLORADO

KIRSTEN Gl L IHRAND, NEW YOHK

Wnited Dtates Denate

COMMITTEE ON
AGRICULTURE, NUTRITION, AND FORESTRY

WASHINGTON, DC 20510-6000
202-224-2035

July 2,2010

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

Dear Administrator Jackson:

SAXBY CHAMBLISS, GEORGIA

RANKING REPUBLICAN MEMBER

RICHARD G. LUGAR, INDIANA
THAD COCHRAN, MISSISSIPPI
MITCH McCONNEL:, KENTUCKY
PA] HOBEKIS, KANSAS

MIKE JOHANNS, NEBRASKA
CHAALES E. GRASSLEY, I0WA
JOHN THUNE, SOUTH DAKDTA
JOHN CORNYN, TEXAS

We are very concerned about the U.S. Environmental Protection Agency’s (EPA)
decision in the Prevention of Significant Deterioration (PSD) and Title V Greenhouse Gas
Tatloring Rule to consider the emissions from biomass combustion the same as emissions from

fossil fuels.

EPA'’s decision contradicts long-standing U.S. policy, as well as the agency’s own
proposed Tailoring Rule. Emissions from the combustion of biomass are not included in the
Department of Energy’s voluntary greenhouse gas (GHG) emissions reporting guidelines and
neither are they required to be reported under EPA’s GHG Reporting Rule. In the proposed
Tailoring Rule, EPA proposed to calculate a source’s GHG emissions based upon EPA’s
Inventory of U.S. GHG Emissions and Sinks. The GHG Inventory excludes biomass emissions.

We think you would agree that renewable biomass should play a more significant role in
our nation’s energy policy. Unfortunately, the Tailoring Rule is discouraging the responsible
development and utilization of renewable biomass. It has already forced numerous biomass
energy projects into limbo. We are also concerned that it will impose new, unnecessary

regulations on the current use of biomass for energy.

We appreciate that EPA intends to seek further comments on how to address biomass

emissions under the PSD and Title V programs. With this rule, the agency has made a

fundamental change in policy with little explanation. We strongly encourage you to reconsider
this decision and immediately begin the process of seeking comments on it. In addition, we
appreciate Secretary of Agriculture Tom Vilsack’s commitment to working with EPA on this

issue and encourage you to utilize the expertise of the U.S. Department of Agriculture.
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AUG 12 2010

OFFICE OF
AR AND RADIATION

The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your July 2, 2010, letter co-signed by 24 of your colleagues, to
Administrator Jackson raising concerns regarding the treatment of biomass combustion
cmissions in the Prevention of Significant Deterioration (PSD) and Title V Greenhouse Gas
Tailoring Rule (the “Tailoring Rule™). At her request, [ am writing to respond.

I would like to address your comments about the treatment of biomass combustion
emissions in the final Tailoring Rule and to assure you that we plan to further consider how the
PSD and Title V permitting programs apply to these emissions.

As you noted, the final Tailoring Rule does not exclude biomass-derived carbon dioxide
(CO,) emissions from calculations for determining PSD and Title V applicability for greenhouse
gases (GHGs). To clarify a point made in your letter, the proposed Tailoring Rule also did not
propose to exclude biomass emissions from the calculations for determining PSD and Title V
applicability for GHGs. The proposed Tailoring Rule pointed to the U.S. Environmental
Protection Agency’s (EPA) Inventory of Greenhouse Gas Emissions and Sinks for guidance on
how to estimate a source’s GHG emissions on a CO,-equivalent basis using global warming
potential (GWP) values'. This narrow reference to the use of GWP values for estimating GHG
emissions was provided to offer consistent guidance on how to calculate these emissions and not
as an indication, direct or implied, that biomass emissions would be excluded from permitting
applicability merely by association with the national inventory.

We recognize the concerns you raise on the treatment of biomass combustion emissions
for air permitting purposes. As stated in the final Tailoring Rule, we are mindful of the role that
biomass or biogenic fuels and feedstocks could play in reducing anthropogenic GHG emissions,
and we do not dispute observations that many federal and international rules and policies treat
biogenic and fossil fuel sources of CO; emissions differently. Nevertheless, we explained that
the legal basis for the Tailoring Rule, reflecting specifically the overwhelming permitting
burdens that would be crcated under the statutory emissions thresholds, does not itself provide a
rationale for excluding all emissions of CO, from combustion of a particular fuel, even a
biogenic one.

' See 74 FR 55351, under the definition for “carbon dioxide equivalent”

Internet Address (URL) @ http://www. epa.gov
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The fact that in the Tailoring Rule EPA did not take final action one way or another
concerning such exclusion does not mean that EPA has decided that there is no basis for treating
biomass combustion CO, emissions differently from fossil fuel combustion CO, emissions undcr
the Clean Air Act’s PSD and Title V programs. The Agency is committed to working with
stakeholders to examine appropriate ways to treat biomass combustion emissions, and to assess
the associated impacts on the development of policies and programs that recognize the potential
for biomass to reduce overall GHG emissions and enhance US energy security. Accordingly, on
July 9, 2010 we issued a Call for Information? asking for stakeholder input on approaches to
addressing GHG emissions from bioenergy and other biogenic sources, and the underlying
science that should inform these approaches. Taking into account stakeholder feedback, we will
examine how we might address such emissions under the PSD and Title V programs. We will
move expeditiously on this topic over the next several months. As we do so, we will continue to
work with key stakeholders and partners, including the US Department of Agriculture, whose
offices bring recognized expertise and critical perspectives to these issues.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Patricia Haman in EPA’s Office of Congressional and Intergovernmental Relations
at (202) 564-2806.

Sincerely,

Gina M¢Carthy
Assistant Administrator

* Posted online at http://www.epa.gov/climatechange/emissions/biogenic_emissions.html
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Mnited States Senate

WASHINGTON, DC 20510

September 24, 2010

The Honorable Lisa Jackson. Administrator
U.S. Environmental Protection Agency
Ariel Rios Building, Mail Code: 1101A
1200 Pennsylvania Avenue, NW
Washington. DC 20460

Dear Administrator Jackson:

We are writing to express our concern about the EPA’s proposed Maximum Achievable
Control Technology (MACT) rules, including the so-called Boiler MACT and CISWI MACT,
which were published in the Federal Register on June 4. 2010. As our nation struggles to
recover from the current recession, we arc decply concerned that the pending Clean Air Act
boiler MACT regulations could impose onerous burdens on U.S. manufacturers, leading to the
loss of potentially thousands of high-paying jobs this sector provides. As the national
unemployment rate hovers around 10 percent. and federal, state. and municipal finances continue
to be in dire straits, our country should not jeopardize thousands of’ manufacturing jobs. The flow
of capital for new investment and hiring is still seriously restricted. and the projected cosi of
compliance could make or break the viability of continued operations. Both small and large
businesses are vulnerable to extremely costly regulatory burdens, as well as municipalities.
universitics and federal facilities.

The EPA’s regulatory analysis understates the significant cconomic impacts of the
proposed rule. For example. the impact will be substantial to small businesses. such as sawmills.
which have large boilers. In addition. EPA has concluded that no additional large biomass fired
boilers will be built in the United States, indicating the cessation of the domestic biomass
industry.  As a result, we arc rightly concerned that the proposed standards appear to create
serious obstacles to the development of biomass energy projects. which have the potential to
significantly reduce air pollution and production of greenhouse gases. Further, we are concerned
that if adopted as currently proposed. the boiler MACT rules would discourage the current use of
wood biomass in wood. pulp, and paper facilities, and most likely result in significant job losses
in these industrics. While we support cfforts to address scrious health threats from air emissions.
we also believe that regulations can be crafted in a balanced way that sustains both the
environment and jobs.

In Section 101 of the Clecan Air Act. Congress declared that one of the fundamental
purposes of the Act is “to protcet and enhance the quality of the Nation’s air resources so as to
promote the public health and welfare and the productive capacity of its population.” Congress
provided EPA with discretion in certain arcas to carefully design regulations that protect health
and the environment while promoting the productive capacity of the nation. We are writing
today to ask that you excrcise this discretion in completing the MACT rulemakings. We
understand that the Boiler MACT rule alone could impose tens of billions of dollars in capital
costs at thousands of facilities across the country. The CISWI rule would have devastating
impact on the biomass industry. Thus. we appreciate your willingness. as expressed in your



responses to previous Congressional letters, 1o consider flexible approaches that appropriately
address the diversity of boilers, operations, sectors, and [uels that could prevent severe job losses

and billions of dollars in unnecessary regulatory costs.

To help reduce the burden of the rule in a manner that does not compromise public health
and safety, we believe EPA should consider exercising the “health threshold” discretion that
Congress provided under Section 112(d)(4) of the Act. Under this section of the law, for
emissions that are considered safe to human health in concentrations that fall below an
established threshold, EPA may use this risk information to set emissions standards. In reaching
your final decision, we ask that you carcfully consider the extensive record that supported the
Agency’s determination to include health-based emissions limitations for hydrogen chloride and
manganese in the previous Boiler MACT rulemaking that was set aside by the reviewing court
on wholly unrelated grounds.

EPA also should use a method to set cmissions standards that arc based on what real
world best performing units actually can achieve. It is our understanding that the EPA emissions
database does not truly reflect the practical capabilities ol controls or the variability in
operations, fuels and testing performance across the many regulated sectors and boilers,
especially in light of the proposal’s reliance on surrogates, such as carbon monoxide — a pollutant
with wide variability in actual boiler operation especially from biomass-fired boilers. In
addition, the Clean Air Act also provides EPA with broad discretion to subcategorize within a
source category based on size, type and class ol sourcc to help ensure that the emission
limitations are determined based on what real world best performing units can ultimately achicve
in practice. We do not believe that EPA has fully exercised its responsibility to subcategorize
the numerous types and combinations of boilers and fuels. In particular, we urge you to carefully
consider how the regulations can promote cnergy recovery {rom renewable, alternative fuels
such as biomass. Finally, we urge you to consider how work practices for all gas-fired units,
such as biogas and land fill gas fired boilers, could avoid the increase in emissions (e.g.. NOx
and CO2) and energy usc that would result from the numerous control technologies required with
no guarantee of actually achieving the emission limits.

As EPA turns to developing final MACT rules, we hope you will carefully consider these
recommendations and comments to protect the environment and public health while fostering
economic recovery and jobs. '

Sincerely,
Mary L.“Langfieu Susan M. Collins

U.S. Senator U.S. Senator
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cc: Regina McCarthy, Environmental Protection Agency
Robert Perciasepe, Environmental Protection Agency
Cass Sunstein, Office of Management and Budget
Thomas Vilsack, Department of Agriculture
Gary Locke, Department of Commerce
Lawrence Summers. National Economic¢ Council
Jeffery Zients, Acting Director, Office of Management and Budget
Ron Bloom, Department of the Treasury
Nicole Lamb-Hale, Department of Commerce
Melody Barnes, Domestic Policy Council
James Messina, Executive Office of the President
Philip Schiliro, Executive Office of the President
Cecilia Munoz, Executive Office of the President
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The Honorable Jeft Sessions
United States Senate
Washington, D.C. 20515

Dear Senator Sessions:

Thank you for your recent letter about the proposed standards for controlling hazardous
air emissions from industrial, commercial, and institutional boilers and process heaters (“Boiler
NESHAP”) and about the proposed standards for commercial and industrial solid waste
incinerators (“CISWI Rule™). You raise important concerns, which I take very seriously.

As you know, the rulemakings at issue are not discretionary. In Sections 112 and 129 of
the Clean Air Act, Congress directed the U.S. Environmental Protection Agency (“EPA™) to
establish these standards. EPA issued the proposals after many years of delay, and in order to
meet a deadline ultimately set by the U.S. District Court for the District of Columbia.

Many of the facilities in question are located in very close proximity to neighborhoods
where large numbers of people live and large numbers of children go to school. EPA estimates
that the new standards will cut the facilities’ toxic mercury emissions in half and, in the process,
reduce their annual emissions of harmful sulfur dioxide and particulate matter by more than
300,000 tons and more than 30,000 tons respectively.

Each year, those reductions in air pollution will avoid an estimated 2,000 to 5,100
premature deaths, 1,400 cases of chronic bronchitis, 35,000 cases of aggravated asthma, and 1.6
million occurrences of acute respiratory symptoms. EPA estimates that Americans will receive
five to twelve dollars in health benefits for every dollar spent to meet the standards.

Section 112 of the Clean Air Act directs EPA to calibrate the standards for each
subcategory of facility to the emissions control that the best-performing twelve percent of
existing facilities in that subcategory are currently achieving. The same section of the statute
identifies the types of information that are necessary to justify the establishment of any separate
subcategory. In an effort to establish separate subcategories wherever appropriate, and to
calculate accurately the standards for each subcategory, EPA asked the affected companies and
institutions for technical data about their facilities long before the court-ordered deadline for
publishing a proposal. As is often the case in Section 112 rulemaking efforts, however, EPA did
not receive many data. While the agency was not lcft entirely lacking in relevant information,
the limited response from affected businesses and institutions did make it difficult for EPA to
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delineate subcategories and calculate standards that fully reflected operational reality. The
agency nevertheless was legally required to publish proposed subcategories and standards based
on the information it had at the time.

Fortunately, a number of potentially affected businesses and institutions responded to
EPA’s published proposal by giving the agency relevant data that it had not possessed at the time
of the proposal. The agency will make exhaustive use of all of the relevant data received during
the period for public comment, EPA is now learning things that it did not know before about the
particulars of affected sectors and facilities. The final standards will reflect the agency’s new
learning, and that is how the rulemaking process is supposed to work. In fact, EPA is so
committed to ensuring that the final standards will reflect all of the relevant information received
during the public comment period that the agency has just sought and obtained from the District
Court a one-month postponement, until January 16, 2011, of the deadline for issuing the final
Boiler NESHAP. EPA is taking the necessary time to get the final standards right.

Businesses that burn biomass in their boilers and process heaters are particularly worried
that the limited information underlying EPA’s proposed subcategories and standards might cause
many boilers that currently burn renewable biomass to shut down entirely or to convert to
burning non-renewable fossil fuels. Please know that EPA is paying particular attention to the
subject of biomass-fired boilers and process heaters as the agency works to develop final
standards. In your letter, you reference EPA’s projection regarding new major-source boilers
that burn biomass. That projection, which comes originally from the Energy Information
Administration (“EIA”), is not based on the Boiler NESHAP or the CISWI Rule. Neither EPA
nor EIA is projecting that these rules will cause anything like the cessation of the domestic
biomass industry,

While many businesses are pleased that EPA solicited comment on using Section
112(d)(4) of the Clean Air Act to set a health-based standard (as opposed to a purely technology-
based standard) for certain hazardous air pollutants such as hydrogen chloride, those same
businesses believe that EPA should have identified the establishment of a health-based standard
as the agency’s preferred outcome. The discretionary establishment of a health-based standard
would need to be based on an adequate factual record justifying it. EPA did not identify a
health-based standard as a preferred outcome in the proposal, because the agency did not possess
at the time of the proposal a factual record that could justify it.

The pollution control equipment that limits emissions of hydrogen chloride also happens
to limit emissions of other highly toxic air emissions, including acid gases. Thus, while a health-
based standard might be justified for hydrogen chloride in isolation, EPA needs to consider the
ramifications of such an alternative for the control of other highly toxic pollutants. With that
said, EPA has taken note of the public comments on the establishment of a health-based
standard. Several stakeholders commented, for example, that most biomass might contain less
acid gas than most fossil fuels, potentially making biomass-fired boilers and process heaters
better candidates than fossil fuel-fired ones for a health-based standard. EPA will carefully
evaluate the substance and relevance of those comments, as well as any additional data submitted
during the public comment period, before making a final decision on the establishment of any
health-based standard.



In recent weeks, two industry trade associations issued two separate presentations, each
claiming that the Boiler NESHAP and CISWI Rule would cost the U.S. economy jobs. The
presentations differ significantly from each other when it comes to the number of jobs that
allegedly would be lost. Moreover, the associations’ methods for reaching their projections are
in several respects opaque and in others clearly flawed. For example, they neglect to count the
workers who will be needed to operate and maintain pollution control equipment and to
implement work practices that reduce emissions.

Perhaps the most important observation to make about the two associations’ claims,
however, is that they pertain to a proposal, rather than to a final EPA action. For reasons stated
earlier in this reply, the final standards will most assuredly differ from the proposed ones. The
differences will demonstrate EPA’s intent focus on making the regulatory subcategories
appropriately reflect industrial variation in the real world, and on aligning the standards in each
subcategory with the performance that real-world conditions prove are already achievable. The
Clean Air Act does not place our need to increase employment in conflict with our need to
protect public health. EPA’s final standards will not either.

Again, thank you for your letter. If you have additional questions, please do not hesitate
to contact me, or to have your staff contact David Mclntosh in EPA’s Office of Congressional
and Intergovernmental Relations.

Sinderel

Lisa P. Jackson
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February 15, 2011

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator Jackson:

As the 112" United States Congress commences, we write to sharc with you our
continuing concern with the potential regulation of farm and rural dusts through your review of
the National Ambient Air Quality Standards (NAAQS) for coarse particulate matter (PM10), or
“dust.” Proposals to lower the standard may not be significantly burdensome in urban arcas, but
will likely have significant cffects on businesses and families in rural areas, many of which have
a tough time meeting current standards.

Naturally occurring dust is a fact of life in rural America, and the creation of dust is
unavoidable for the agriculture industry. Indeed. with the need to further increase food
production to mect world food demands. regulations that will stifle the U.S. agriculture industry
could result in the loss of productivity. an increase in food prices, and further stress our nation’s
rural cconomy.

Tilling soil, cven through reduced tillage practices, often creates dust as farmers work to
seed our nation’s roughly 400 million acres of cropland. Likewise, harvesting crops with
various farm equipment and preparing them for storage also creates dust.

Duc to financial and other considerations, many roads in rural America are not paved,
and dust is crcated when they are traversed by cars, trucks, tractors, and other vehicles. To
potentially requirc local and county governments to pave or treat thesc roads to prevent dust
creation could be tremendously burdensome for already cash-strapped budgets.

While we strongly support efforts to safeguard the wellbeing of Americans, most
Americans would agree that common sense dictates that the federal government should not
regulate dust creation in farm fields and on rural roads. Additionally, the scientific and technical
evidence seems to agree. Given the ubiquitous naturc of dust in agricultural scttings and many
rural environments, and the near impossiblc task of mitigating dust in most settings, we are
hopeful that thc EPA will give special consideration to the realitics of farm and rural
environments, including retaining the current standard.

Thank you far your consideration of this important matter.
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The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter of February 15, 2011, co-signed by 32 of your colleagues,
expressing your concerns over the ongoing review of the National Ambient Air Quality
Standards (NAAQS) for particulate matter (PM). The Administrator asked that I respond to your
letter.

[ appreciate the importance of NAAQS decisions to state and local governments, in
particular to areas with agricultural communities, and I respect your perspectives and opinions. |
also recognize the work that states have undertaken to improve air quality across the country.
The NAAQS are set to protect public health from outdoor air pollution, and are not focused on
any specific category of sources or any particular activity (including activities related to
agriculture or rural roads). The NAAQS are based on consideration of the scientific evidence
and technical information regarding health and welfare effects of the pollutants for which they
are set.

No final decisions have been made on revising the PM NAAQS. In fact, we have not yet
released a formal proposal. Currently, we continue to develop options, including the option of
retaining the current 24-hour coarse PM standard. To facilitate a better understanding of the
potential impacts of PM NAAQS standards on agricultural and rural communities, EPA recently
held six roundtable discussions around the country. This is all part of the open and transparent
rulemaking process that provides Americans with many opportunities to offer their comments
and thoughts. Your comments will be fully considered as we proceed with our deliberations.

Under the Clean Air Act, decisions regarding the NAAQS must be based solely on an
evaluation of the scientific evidence as it pertains to health and environmental effects. Thus, the
Agency is prohibited from considering costs in setting the NAAQS. But cost can be - and is -
considered in developing the control strategies to meet the standards (i.e., during the
implementation phase). Furthermore, [ want to assure you that EPA does appreciate the
importance of the decisions on the PM NAAQS to agricultural communities. We remain
committed to common sense approaches to improving air quality across the country without
placing undue burden on agricultural and rural communities.
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Again, the Administrator and I thank you for your letter. If you have further questions,
please contact me or your staff may contact Josh Lewis in EPA’s Office of Congressional and
Intergovernmental Relations at (202) 564-2095.

erely,

Assistant Administrator
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May 10, 2012

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20560

Re:  Coalbed Methane ELG Proposal
Dear Administrator Jackson:

Thank you for appearing recently before the Senate Committee on Environment and Public
Works to explain your FY2013 budget request. Our exchange focused primarily on budgetary matters.
I also wanted to inquire concerning other specific matters of concern to me, although our time was too
short to cover all of those issues at the hearing. In this letter, I am writing to express my serious
concerns about the Environmental Protection Agency’s proposed development of effluent limitation
guidelines (ELGs) for the coalbed methane industry and to request your prompt response.

I want to begin by thanking you for re-opening the public comment period for the coalbed
methane ELG proposal, which recently closed. That was something I requested, and I greatly appreciate
your willingness to do so. I know our Alabama operators appreciated the opportunity to respond to the
vast amount of information EPA presented in its justification for the ELG. 1 urge you to give their
comments full and careful consideration.

I have received a copy of the Alabama comments and I am more concerned than ever that this
ELG process is misplaced, driven by bad science, and may very well result in the shut-down of most, or
even all of, the coalbed methane industry in Alabama. Currently, coal seams are the largest single
source (about 52 percent) of natural gas production in Alabama. To my state alone, coalbed methane
production provides at least $250 million in annual economic impact, thousands of good-paying jobs,
and a clean fuel for industrial, business and residential uses. The impact nationally would be even more
dramatic, as low-cost natural gas is a vital and clean domestic energy source. Our country needs to
pursue policies that increase the production of natural gas, but EPA’s ELG proposal would have the
opposite effect.

In order for an ELG to be legally implemented, the regulations imposed and technology required
must be economically achievable. In 2008, EPA based its initial review of the economic practicalities of
an ELG on a price point for natural gas that was a recent historical high. Today, natural gas prices are at
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a decade low and they are expected to remain at near-record low levels for the foreseeable future. For
example, the spot price for natural gas in the Black Warrior Basin averaged near $10 per MMBTU
during the initial review in 2008, and now I understand that this spot price recently dropped to the $2
range. These low natural gas prices fundamentally alter EPA’s initial analysis on the ELG proposal. [
simply do not see how EPA can meet the legal requirement that the ELG be economically achievable
under prevailing conditions.

Moreover, the proposed coalbed methane ELG process is consuming scarce government and
private sector resources with little, or no, environmental benefit. The State of Alabama has successfully
managed National Pollutant Discharge Elimination System (NPDES) permits for the coalbed methane
industry for 25 years with EPA regional supervision. This proposed ELG regulation is even less
necessary now that most coalbed methane wells in Alabama are experiencing decreased gas and water
production.

In light of the foregoing, please respond to this letter within 30 days to provide the following
information:

(1)  How does EPA intend to take into account prevailing economic conditions and natural
gas prices when evaluating whether the proposed ELG is economically achievable?

(2)  If the ELG is found to be economically unachievable in light of prevailing economic
conditions and natural gas prices, does EPA intend to withdraw its ELG proposal?

3) When do you expect EPA to make a final decision whether to withdraw the ELG
proposal or proceed to a final rule?

Thank you for your consideration of this important issue. [ look forward to your prompt reply.

Sincerely, ;

Jeff Sessions
United States Senator
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Dear Senator Sessions:

Thank you for your letter of May 10, 2012, to Administrator Lisa P. Jackson expressing interest in our
biennial plan evaluating the need for effluent limitation guidelines and standards (EL.Gs) for various
industries including the coalbed methane (CBM) industry. As you know, on October 20, 2011, after
several years of study, we announced our intention to conduct the coalbed methane rulemaking, with a
proposed rulemaking expected in 2013,

Coalbed methane extraction requires the extraction of water in the coal formation in order to release the
methane. Volumes of water vary with the formation but in the U.S. a total of 45 billion gallons were
extracted in 2008 and about half of that volume was discharged into surface waters. In addition, the
discharged water typically has elevated concentrations of Total Dissolved Solids (TDS or salts). These
salts can adversely affect aquatic life and cause detrimental water quality impacts. For thesc reasons, the
EPA decided to initiate a rulemaking for the coalbed methane sector. As we progress towards a
proposed rule, we intend to work with the industry and other stakeholders to collect information that
would improve our understanding of the industry and available wastewater treatment technologies. This
information gathering activity continues today.

First, I would like to clarify that the EPA has not issued a proposed rulemaking for the CBM industry;
we have only announced our intention to continue data gathering and propose a rule for public notice
and comment in 2013. Second, 1 would like to respond to cach of your individual questions below:

Question:

How does the Environmental Protection Agency (EPA) intend to take into account prevailing economic
conditions and natural gas prices when evaluating whether the proposed ELG is economically
achievable?

Answer:

The EPA is aware of the very significant change that has occurred in the price of natural gas in the four
years since we surveyed the CBM industry. We have been in contact with industry representatives,
including those from Alabama, to ask for their help in updating the data we collected in our survey. We
also plan to use publically available information to improve our information database.
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Question:

If the ELG is found to be economically unachievable in light of prevailing economic conditions and
natural gas prices, does the EPA intend to withdraw its ELG proposal?

Answer:

The Clean Water Act (CWA) requires that Best Available Technology (BAT) limits be cconomically
achievable. If our analysis shows that there is no technology that meets the statutory requirements of
being both the best available and economically achievable, then we will not proceed with a rulemaking.

Question

When do you expect the EPA to make a final decision whether to withdraw the ELG proposal or
proceed to a final rule?

Answer:

At this point, the EPA has not proposed an ELG for the CBM industry, we have only announced our
intention to initiate a rulemaking. The announcement was included in the biennial Effluent Guidelines
Plan in which the EPA publishes a schedule for future effluent guidelines rulemakings. As stated above,
the EPA published 2013 as the date for the proposal of a coalbed methane effluent guideline. Currently,
we are updating the data collected through our survey to reflect changes that have occurred since the
data was collected, including changes in the price of natural gas. These data will be used in the analysis
of technologies and the economic achievability of those technologies, as required in thc CWA.

Again, thank you for your letter. If you have further questions, please contact me or your staff may call
Greg Spraul in the EPA’s Office of Congressional and [ntergovernmental Relations at (202) 564-0255.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator
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February 8, 2013

The Honorable Lisa P. Jackson
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20004

Dear Administrator Jackson:

The complexity and sweeping nature of National Ambient Air Quality Standards
(NAAQS) require they be based on sound scientific data and a robust decision making process.
In regard to the recently promulgated NAAQS for Particulate Matter (PM NAAQS), finalized
December 14, 2012, we are concerned that this rule is based on incomplete science and a
truncated process and may be imposing unnecessary new and additional burdens on states and
localities.

In touting the finalized PM NAAQS, EPA emphasized that the benefits of the rule would
far outweigh the costs. In the final rule’s preamble, however, EPA admits, “Important
uncertainties remain in the qualitative and quantitative characterizations of health effects
attributable to [PM].” ' Furthermore, the Agency’s Regulatory Impact Analysis (RIA), which
was done in support of the PM NAAQS, cites at least 13 different recent rules that relate to PM,
all of which are subject to the same uncertainties.” We interpret this situation as one where the
benefit claims used in the PM NAAQS final rule, subject as they are to the significant
uncertainties that EPA recognizes, in actuality result in EPA adopting a rule that will deliver very
few benefits.

In addition, the PM NAAQS rule is likely to impose significant costs which EPA failed to
acknowledge or account for in the Agency’s RIA. According to the Agency, the RIA is prepared
to provide the public with estimates of the costs and benefits of the standard and is utilized to
fulfill the requirements of Executive Orders 12866 and 13563 as well as OMB Circular A-4.>

! National Ambicnt Air Quality Standards for Particulate Matter; Final Rule, Prepublication Version (December 14, 2012) at 48.
(hereinafter “PM NAAQS™) available at: hup://www.epa.gov/pny2012/finalrule.pdf.
? Regulatory Impact Analysis for the Final Revisions to the National Ambient Air Quality Standards for Particulate Matter, 1J.S.
JEJF'A (December 2012) at ES-4. (hereinafter “RIA”) available at: hitp://www epa.gov/pm/2012/finalria.pdf.

RIA at ES-1.
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Interestingly, EPA chose to produce a remarkably conservative cost estimate using the
lowest possible cost assumptions, employing the range of recently promulgated and overlapping
PM rules as tools to reduce rather than compound costs. Ultimately, they ignored the
management costs the new PM standards will impose on states because the Agency did not want
to make any assumptions regarding the actions that states would choose to take in response to the
new standards.’ The management costs states are facing may now be further complicated by two
recent court decisions which require EPA to redo implementation rules for the 1997 PM
NAAQS.’

While a conservative approach is taken in regard to cost, EPA takes a liberal approach in
making assumptions regarding benefits. For example, EPA’s benefits analysis is premised on
the assumption that “all fine particles, regardless of their chemical composition, are equally
potent in causing premature mortality.” The only suppert previded for this assumption is
scientific research finding that too much uncertainty exists regarding the variability of PM to
reach any reliable conclusions.®

EPA also claims the PM NAAQS rule will not impact 99 percent of U.S. counties and
parishes. It is difficult to understand how EPA can make this claim when, at the same time, the
rule requires substantial changes to the monitoring protocols for PM. These changes will likely
force more areas into nonattainment. In its analysis and public statements regarding the new PM
NAAQS, EPA refused to acknowledge that these changes will effectively make the new standard
significantly more stringent and result in a broader range of new cost and implementation issues.

We would all like to see a robust economic recovery during the next few years and, as
President Obama noted as recently as January 14, “[W]e are poised for a good year.”’ A *good
year” includes increased economic and manufacturing activity not experienced during our recent

economic struggles. The artificially low cost estimates used by EPA rely on this period of

reduced economic and manufacturing activity. As attainment designations will be based on
monitoring data from 2011 through 2013, a “good year” will almost certainly trigger an increase
in the number of areas designated nonattainment under the new standard. It is well known that
nonattainment designations increase energy prices, reduce productivity, and drive manufacturing
from nonattainment areas, thus depressing economic growth.®

Based on our concerns, we ask for specitic responses 10 the following guestions by [February 22,
2013:

1. In a declaration submitted to the DC Court of Appeals on January 12, 2012, EPA
Assistant Administrator McCarthy stated that the complexity of the PM NAAQS

“ RIA at ES-13-14,
5 See NRDC and Sierra Club v. EPA, No. 08-1250-cr, (D.C. Cir. Jan. 4, 2013) ; Sierra Club v. EPA. No. 10-1413-cr, (D.C. Cir.
Jan. 22, 2013).
: RIA at E.S-I 1,
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U.S. Manufacturing, (February 2011), available at: www2.census.gov/ces/wp/2011/CES-WP-11-03.pdf and Scott E. Lowe &
Samia Islam, Impacl of Air Quallty Regulations on I:.ntrepreneurlal Actwny (2009). avallab]e at:




substance and process would require “approximately one year” after a proposal is issued
to review and respond to all of the comments on the proposed rule and prepare a final
rule. However, the PM NAAQS rule was finalized less than 6 months after the first
comments on the proposal were sought through publication of the proposed rule on June
26, 2012. Seeing that EPA received almost 230,000 comments on the proposed rule,
what aspects of the PM NAAQS process became less complicated after Assistant
Administrator McCarthy’s statement so that EPA required less than half the amount of
time she stated would be required to finalize the rule?

EPA’s cost estimates are based on the notion that 99 percent of counties are already in
compliance with the new PM standards. If the economy recovers and counties attract
more manufacturing and industrial operations, is it possible that additional counties will
be in nonattainment under the new PM NAAQS standard?

In its cost estimates, EPA excluded the costs states and localities will incur from the new
NAAQS. These include costs for designing and implementing control strategies as well
as for financial incentives offered to keep existing businesses in the newly designated
nonattainment area and attract new businesses to these areas. EPA declined to consider
these costs because of uncertainties. Based on existing data, could EPA develop a range
of likely costs to state and local governments? How long would it take EPA to consult
with states and localities affected by the new standards and gather the information
necessary to estimate these costs with reasonable confidence?

EPA claimed that the PM NAAQS rule will deliver significant health benefits, but the
RIA for the rule states that mortality estimates “omit the uncertainty in air quality
estimates, baseline incidence rates, populations exposed, chemical composition,
transferability of the effect estimate to diverse locations, and additional uncertainty
around the mean estimates expressed by the experts.” Why did EPA not include these
uncertainties in the press statements surrounding the rule?'®

The RIA for the final PM NAAQS mentions the thirteen (13) other rulemakings that
claim PM benefits but makes no mention of the cumulative costs of these regulations.
Did EPA conduct a cumulative cost analysis in order to determine if implementing all 13
ruies simultaneously results in cumuiative costs or redundant regulation as required by
Executive Order 135637 If not conducted, why not?

The final rule includes significant changes to the modeling used to predict costs and
benefits of the PM NAAQS rule. Why has EPA refused to submit the changes in
methodology used by the final rule to public comment before finalizing the rule? Would
the one year time-frame predicted by Assistant Administrator McCarthy allow for such
comments?

? RIA at ES-21.
¢ Sep




7. It appears that recent court decisions regarding the 1997 PM NAAQS may restrict the
flexibility that EPA and states will have as they seek to implement the new PM NAAQS,
How and to what extent do the recent court decisions change the likely cost of the new
PM NAAQS?

Thank you for your prompt attention to this matter. If you have any questions please contact
Margaret Caravelli with the Committee on Environment and Public Works at (202) 224-6176.

=777 %
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Lnited States Senate

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
WASHINGTON, DU 26816-61 14

February 5, 2013

The Honorable Lisa Jackson
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20460

Dear Administrator Jackson:

On December 14, 2012, the Environmental Protection Agency (EPA) announced a new
rule tightening the national ambient air quality standards (NAAQS) for finc panticulate matier
(PMas). This is an economically significant regulation, and it is imperative that all federal rules
and resulting costs are based on the best science, particularly during this time of slow cconomic
recovery.

We believe there are serious questions that must be addressed before the new PMs s
NAAQS should be implemented.  For instance, we arc concerned that EPA proceeded with
finalization of these standards notwithstanding an ongoing federal investipation into the
underlying science. As you arc aware, on October 22, 2012, the I:PA Office of Inspector
General (OIG) announced that an investigation was underway 10 determine “whether EPA, as
part of its rescarch, followed applicable laws, regulations, policies, procedures, and guidance
when it cxposed human subjects to diesel exhaust emissions or concentrated airborne particles.”
EPA apparently conducted or oversaw (or contracted with other entities that have engaged in)
human testing programs in an cffort to study the impacts of PMas on humans. As part of these
experiments, the human subjects were required to sign a waiver that expressly stated that PM; s
does not pose a serious health risk, even though EPA now contends in its final rule that PM; s
exposure is deadly.

It is our understanding that the ongoing OIG investigation relates to data relied upon by
EPA inits final PMa s rule. On page 69 of the final rule, EPA states, “As was true in the last two
reviews, cvidence from cpidemiological, controlled human exposure and animal toxicological
studics playcd a key role in the Integrated Science Assessment’s evaluation of the scientific
cvidence.” In other words, it appears that the human clinical studies being investigated by the
OIG played a role in the analysis supporting EPA’s determination.

Indeed, EPA’s own standards for human testing require “the most up-to-date science and
the highest cthical stundards.”'  To the extent the relevant human exposure studies are
determined by the OIG 1o have deviated from EPA protocol or were otherwise conducted in an
improper or unlawf{ul manner, the data cannot be relied upon for regulatory purposes as the “best

VUSEPA Memorandum, Ethical Requirements for Human Observational Exposure Studies Conducted and

Supported by EPA {hn 19,2011), avmlahlc at mmmmmuhmmmmam
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available science,” and it would scem cqually clear that the PMy s rulemaking would need to be
revisited. Notwithstanding the ongoing OIG investigation, EPA and the White House Office of
Management & Budget rushed to finalize the new PMs s rule after the clection without awaiting
the OIG’s determination.

It is a concern that EPA would assert in the rulemaking process that PM; s exposure is
deadly while simultancously asserting in the waivers signed by participants in EPA human
cxposure studies that thesc exposures are not harmful. Furthermore, there are valid questions
about the quality or usefulness of the cxposure studies actually relied upon by EPA. For
instance, EPA states on page 282 of the final rule that “th¢ most useful evidence for ...
cvaluating the distribution of health event data and the corresponding long-term mean PM, s
concentrations” are short-term exposure studies like Zanobetti and Schwartz (2009) and Bell ¢t
al. (2008). However, neither of these studics uses mortality and air quality data more recent
than 2005. Morcover, both studies rely upon a limited set ol cities and countics, which were
sclected for unknown rcasons. [t appears that EPA has so far refused to use more
contemporaneous and exhaustive data, For instance, we have rccently learned that the California
Department of Health has prepared death certificate data for the entire state for the period 1999-
2010, and the 2011 mortality data is expected to be available very soon. EPA could. if it desired
a comprchensive analysis of rccent air quality data for PMa g, evaluate this California data (o
determine what relationship, if any, exists between PMs 5 and short-term mortality.

In light of these concerns, we respectfully requcst a writien response from EPA detailing
the agency’s position with respect to the issucs discussed above. We would also urge EPA (o
hold in abeyance implementation and enforcement of the new PM> s NAAQS until:

1. Completion of the OIG investigation and verification by the OIG that these studies
complied fully with all applicable laws, regulations, and standards; and

2. Completion of a review of available data current through 2011, including a statistically-
and scientifically-sound analysis of recent PM,s data for California in comparison to
California death certificate analysis.

Air quality is significantly improving in the United States without this costly new
regulation; in fact, PMzs levels have dropped dramatically over the past decade and good data
suggests that this favorable trend will continue without EPA’s new PM; s standard. Accordingly.
we believe there would be no detrimental impact to public health and the environment as a result
of granting this request.

‘Thank you for your kind attention to this matter. We look forward to your response.
Sincerely,

G

David Vitter ' Bédsions
Ranking Member Uniled States Scnator
Environment and Public Works



7 g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
| Mﬁ: WASHINGTON, D C. 20460

APR D 3 2012

QOFFICF OF CONGRESSIONAL
AND INTERGOVERNMENTAL RELATIONS
The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter of February 5, 2013, co-signed by Senator Vitter, regarding implementation of
the recently-revised national ambient air quality standards (NAAQS) for particulate matter (PM).

On December 14, 2012, the EPA took important steps to protect the health of Americans from fine
parllcle pollution by strengthening the Ievel of the primary annual standard for fine particles (PM,) to
12.0 m:crograms per cubic meter (ug/m’) and retaining the level of the 24-hour fine particle standard of
35 pg/m’. The revised annual PM; s standard, which is consistent with the requirements of the Clean Air
Act and the latest science, will provide increased public health protection from a range of serious
adverse impacts, including premature death and harmful effects on the cardiovascular system, and
decrease hospital admissions and emergency department visits for heart attacks, strokes and asthma
attacks.

The EPA’s final decisions reflect consideration of the strength of the available scientific information and
its associated uncertainties, as well as the advice of the EPA’s Clean Air Scientific Advisory Committee
(CASAC) and consideration of extensive public comments. During this review of the PM standards, the
EPA examined thousands of studies, including hundreds of new studies published since the EPA
completed the last review of the PM standards in 2006. These include epidemiological, toxicological,
and controlled human exposure clinical studies. They also include studies of visibility, climate and
ecological effects as well as studies of atmospheric sciences and cxposure. For example, the evidence
includes more than 300 new epidemiological studies. These studies also include many large
epidemiological studies showing fine particles have effects on health at lower ambient concentrations
than previously observed.

Your letter identified concerns regarding the EPA’s use of controlled human exposure studies that were
referenced in the development of the PM NAAQS. These studies, which were conducted in response to a
strong recommendation from the National Research Council, provide important information that helps
the agency understand the biological effects of particle air pollution. It is important to emphasize,
however, that while the controlled human exposure studies in question played a role in the evaluation of
the strength of the causal relationship between exposure and health effects, the Administrator relied on
cvidence from the epidemiological studies in reaching the final decision on the four elements of the
recently strengthened primary PM; s standard: level, form, averaging time and indicator.

The agency takes very seriously its commitment to use the best science, and that includes following the
letter and spirit of all protocols and regulations surrounding human exposure research whether the
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agency is funding studies through grants or conducting them directly. The EPA is one of 15 federal
departments and agencies that conduct or support research with human subjects under the governance of
the Federal Policy for the Protection of Human Subjects (“Common Rule”). The enclosure provides
further information about the use of these studies in the scientific assessment for the 2012 PM NAAQS,
as well as the way in which the studies are conducted and the strict safeguards that apply to them.

Your letter refers to the ongoing Office of Inspector General (OIG) investigation to evaluate the EPA’s
studies on human exposure to PM and requests that the EPA wait until the OIG completes its
investigation before implementing the PM NAAQS. The enclosure provides information on the agency’s
compliance with the requirements and safeguards applicable to these studies. As explained above, the
studies that are the subject of the OIG investigation did not provide information needed to revise any of
the four elements of the recently strengthened primary PM, s standard; the specific information the
Administrator relied upon to set the PM NAAQS was provided by epidemiological studies. The revised
PM NAAQS is consistent with the strong, consensus advice of the CASAC, and the EPA has complied
with all legal requirements in developing these standards. The agency has a nondiscretionary statutory
duty to implement the newly revised standards and is proceeding in accordancc with that duty.

In your letter, you also requested consideration of newly available mortality data from California. In
accordance with the requirements of the Clean Air Act, the EPA will continue to review scientific
information on the health effects of PM. Section 109(d) of the Clean Air Act requires the EPA to
complete a review of the science upon which the NAAQS are based and the standards themselves at five
year intervals. The NAAQS review process ensures that these public health standards are considered in
light of new information and peer-reviewed scientific studies. Any newly available scientific
information will be taken into consideration in the next review of the PM NAAQS.

Again, thank you for your letter. If you have further questions, plehse contact me or your staff may call
Josh Lewis in my office at 202-564-2095.

Sincerely,

Arvin Ganesan
Associate Administrator

Enclosure



Enclosure — Response to February 5, 2013, Letter from Senator David Vitter and Senator Jeff

Sessions

The EPA uses a combination of large population (epidemiology), toxicology, and controlled human
exposure research to inform the review of public health standards that lead to risk reduction, risk
prevention, and treatment strategies and provide important scientific information for shaping policy to
protect public health. For the PM NAAQS, the EPA used controlled human exposure studies (both those
conducted by EPA, and those conducted by universities and other governmental entitics) to better
understand the biological mechanisms by which inhaling ambient air pollution particles can cause iliness
or death in susceptible individuals. This is consistent with the strong recommendation of the National
Research Council of the National Academy of Sciences, which observed that “[c]ontrolled human
exposure studies offer the opportunity to study small numbers of human subjects under carefully
controlled exposure conditions and gain valuable insights into both the relative deposition of inhaled
particles and the resulting health effects.”’

Controlled human exposure studies help to provide an understanding of the biological pathways by
which exposure to air particle pollution can lead to adverse health events, and, together with
toxicological studies, can explain why statistical associations are so ofien found in epidemiological
studies. Controlled human exposure studies also play a role in the evaluation of the strength of evidence
supporting causal relationships between exposure and health effects in the EPA’s Integrated Science
Assessments.” [t is important to emphasize that the Administrator relied on evidence from the
epidemiological studies in reaching the final decision on the four elements of the recently strengthened
primary PM, s standard: level, form, averaging time and indicator.’

Human exposure studies conducted or supported by the EPA are required to comply with the substantive
and procedural requirements of the government-wide Common Rule, which governs the scientific and
ethical conduct of research with human subjects conducted or supported by the federal government.*
The Common Rule requires informed consent from study participants, approval of the proposed research
by a special review body, minimization of risk to study participants, and a reasonable relationship
between 5risks (if any), benefits, and the importance of the knowledge that may reasonably be expected
10 result.

The EPA takes these requirements with the utmost seriousness. The EPA carefully screens the people
who apply for studies to assure that they are healthy and not the type of susceptible individual who could
be at greater risk from short-term exposure to PM; 5. The EPA thoroughly informs participants of the
risks associated with their participation by means of a written consent form and during extensive oral

' National Research Council of the National Academies of Science, “Research Priorities for Airborne
Particulate Matter”, ISBN 0-309-09199-3 (2004).

2 U.S. Environmental Protection Agency, “Integrated Science Assessment for Particulate Matter”
(2009). Available at hitp://www.ppo.gov/fdsys/pkg/FR-2013-01-15/pdf/2012-30946.pd[.

3 See Section I11 of the PM NAAQS preamble (“Rationale for Final Decisions on the Primary PM, s
Standards™), 78 Federal Register 3097-3182 (Jan. 15, 2013). Available at
http://¢fpub.epa.gov/ncea/clm/recordisplay.cfm?deid=216546.

% See 40 CFR Part 26 (the EPA’s codification of the Common Rule). The EPA is one of 15 federal
departments and agencies that conduct or support research with human subjects under the governance of
the Federal Policy for the Protection of Human Subjects (*Common Rule”).

* See 40 CFR section 26.111 (a).




interviews with each potential study participant. EPA researchers inform potential participants that they
will be exposed to PM, 5, how that will occur, and what tests will be performed to gauge their biological
reactions. Prospective participants are informed that they will be exposed to levels comparable to those
experienced in an urban area on a smoggy day. In fact, study participants are exposed over a two-hour
period to PM, s concentrations that are /ess than they may experience on a very bad pollution day in a
single hour in many counties in the US that attain the 24-hour and annual PM; s NAAQS. Prospective
participants are further informed that everyone is exposed to PM; s in daily life and that while exposure
has been associated at the population level with increased illness and death, there is minimal risk that
they as an individual will experience any adverse health effects during their two hour exposure but that

they may experience airway irritation, cough, shortness of breath, wheezing, and other temporary
irritations.

During these studies, participants are monitored continuously, and the EPA also conducts follow-up
monitoring. For example, participants are asked to wear a small recording device called a Holter monitor
that documents their heart rate and rhythm for 18 hours. The participants return to the EPA the day
following exposure and undergo a medical evaluation. They are provided with the contact telephone
numbers of EPA researchers, the EPA approval officer (who oversees research protocols), and the
Institutional Review Board (IRB) and asked to call any of these numbers if they have any questions or
concerns.

Before beginning a study, an application is submitted to the University of North Carolina [nstitutional
Review Board (IRB), an independent review panel which oversees all of the controlled human exposure
studies conducted by EPA scientists and which makes an assessment of whether each study is in
compliance with the Common Rule. The application includes a full description of the study design,
methods and procedures, including the regimen by which each test participant will undergo exposures to
clean air and to PM; s, and the biological endpoints to be studied. It also describes the risk of a
participant experiencing an adverse effect while participating in a controlled exposure study. The
University of North Carolina IRB has the distinction of full accreditation from the Association for the
Accreditation of Human Research Protection Programs, which offers assurance — to research '
participants, researchers, sponsors, government regulators, and the general public — that a Human
Research Protection Program is focused first and foremost on excellence including highest ethical
standards and the safety of research participants. All of the controlled human exposure studies for PM; 5
conducted by the EPA have been approved by the IRB as in compliance with the Common Rule. The
IRB has also consistently found that “[t]his research involves no more than minimal risk,” as have the
[RBs of several Universities (e.g. U. Michigan, U. Rochester, UCLA, U. Washington) in which
controlied exposure to air pollution particles are also performed.

Furthermore, the EPA has a more rigorous approval process, both procedurally and substantively, than is
required by the Common Rule. Prior to submission to the IRB, the application is sent to two non-EPA
researchers for scientific and safety review. After IRB approval, the EPA conducts further multi-level
intra-agency review, including review by a quality assurance expert, a physician, the EPA Human
Research Protocol Officer, the Director of the Environmental Public Health Division, the Associate
Director for Health and culminating in the final review and approval by the EPA’s Human Subjects
Research Review Official as to whether the study meets all requirements of the Common Rule. In
addition, the EPA seeks to assure not only that risks to study participants “are minimized” as required by
the Common Rule, but minimal as well. Thus, the EPA only does PM and other air pollution studies if

6 See, e.g. IRB Approval letter of November 11, 2011.



effects on test subjects will be (at most) mild, transient, and reversible, and if there is prior data from one
or more of the following types of research: testing in animals; observational research involving only
naturally occurring human exposures; human studies involving a closely related air pollutant. The EPA
excludes from PM studies persons with a history of angina, cardiac, arrhythmias, and ischemic
myocardial infarction or bypass surgery, and well as people using pacemakers. The EPA also excludes
people with enumerated non-degenerative diseases and chronic illnesses.

Finally, the EPA’s language on the informed consent forms presented to controlled human subject study
participants is entirely consistent with the description of the effects associated with exposure to PM; s in
the PM NAAQS, including that PM exposure is associated with serious health effects, including
premature mortality. Although there is a risk of a serious impact on public health when a large
population (hundreds of millions) containing people with significant risk factors, such as pre-existing
cardiovascular disease, is exposed to elevated ambient concentrations of PM3 s, the risk of a serious
effect 1o any one study participant exposed to PM, s for a period of two hours to concentrations typically
observed during a high particle pollution day under controlled conditions is very small.
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Lnited Dtates Senate

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
WASHINGTON, 0C 205106175

August 3, 2012

The Honorable Lisa P. Jackson
Administrator

LLS Environmental Protection Agency
1200 Pennsylvania Avenue, Northwest
Washington, DC 20460

Dear Administrator Jackson:

We are concerned by the Environmental Protection Ageney’s (EPA) use of the Integrated Risk
Information System (IRIS) to assess halogenated platinum salts (HPS). It is our belief that EPA
is using the IRIS assessment program to address a specific application that IRIS is unsuited to
address - to inform EPA"s evaluation of platinum fuel additives for diesel engines in EPA’s
diesel program — unnecessarily threatening the production of platinum and products containing
platinum. Adequate authority to address any concerns the Agency might have with approved fuel
additives already exists within the Clean Air Act.

Specitically, the Draft Risk Assessment of Halogenated Platinum Salts and Compounds
establishes a Reference Concentration (RfC) 8000 times below any RfC ever set by EPA - a
level impossible to measure accurately, The RIC is not based on sound science and relics
primarily on a single study so limited that even the study s author has rejected it repeatedly as a
basis for setting an exposure threshold. Additionally, the Scientific Committee for Occupational
lixposure Limits of the European Union also rejected the study as unsuitable for setting exposure
limits. Further research is underway to expand the knowledge of exposure and measurement and
will provide a much more significant database upon which EPA and others can make scientific
judgments ~ which can only enhance EPA's efforts to improve the transparency. quality. and
utility of the Ageney's work.

The RIC, ifallowed to stand, will likely result in olf=shoring parts of the platinum industry,
resulting in elimination of jobs. significant loss of tax revemue, and delay of future weehnological
investments and growth. Platinum compounds are integral 10 production of nitrogen fertilizer and
production of anti-cancer drugs. medical devices. and over-the-counter medications such as
acetaminophen. Platinum is also essential for petroleum refining and the production of high-
octane gasoline, a loss of which would fimit the ability of automobile manufacturers to meet
{wure CAFE standards. Moreover, one of the greatest benetits derived from platinum has been in
the deployment of catalylic converiers for awtomobiles and heavy-duty engines, providing a 90
percent reduction in vehicle emissions.

LPA must not inadvertently risk the fruits of the U.S. platinum industry through an inappropriate

IRIS assessment and subsequent RIC threshold establishment. Even if such an assessment were
the only tool available to 1EPA 10 address its concern over the fuel additive. the Agency must
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develop a risk value grounded in sound science — once that can be met and measured with a
sufficient degree of certainty. Those standards have not been met in this instance.

We strongly urge you to reconsider your plans to issue the final IRIS assessment of halogenated
platinum salts and compounds. Concerns over adverse consequences from emissions exposures
from platinum-based fucl additives should be address by other means. such as EPA’s existing
authority under the Clean Air Act. We helieve it is essential to withdraw the proposal and revise
it when new data from the aforementioned research efforts become available in 2013.

Sincerely.

Senator David Vitter

et (.

Senator Tom Coburn

Senatft Jell Sessions

Senator Lindsey Graham
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WASHINGTON, D.C. 20460

APR 17 2013

OFFICE OF
RESEARCH AND DEVELOPMENT

The Honorable Jeff Sessions
United States Senate
Washington, DC 20510

Dear Senator Sessions:

Thank you for your letter dated August 3, 2012, to the U.S. Environmental Protection Agency (EPA)
regarding the draft Integrated Risk Information System (IRIS) assessment of halogenated platinum salts.
Because the Office of Research and Development is responsible for the IRIS Program, your letter was
referred to me for response.

In your letter, you expressed concern regarding how the draft IRIS assessment of halogenated platinum
salts, once final, will be used. The EPA began an assessment of the potential human health effects of
halogenated platinum salts in order to address questions focused on the use of a platinum fuel additive in
some clean diesel projects under the Diesel Emission Reduction Act. The EPA has since removed the
platinum fuel additive from the list of registered additives for use in on-road diesel vehicles. Because of
this, the agency no longer has a need for the [RIS assessment of halogenated platinum salts.

Again, thank you for your interest in the IRIS Program and its draft IRIS assessment of halogenated
platinum salts. If you have further questions, please contact me or your staff may contact Laura Gomez
in the EPA’s Office of Congressional and Intergovernmental Relations at 202-564-5736.

adeli
Principal Deputy Assistant Administrator
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United States Senate 3

WASHINGTON, DC 20510

June 4, 2013

The Honorable Bob Perciasepe

Acting Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, D.C. 20460

Dear Acting Director Perciasepe:

The Environmental Protection Agency (EPA) released farm information for 80,000
livestock facilities in 30 states as the result of a Freedom of Information Act (FOIA) request
from national environmental organizations. It is our understanding that the initial release of data
contained personal information that was not required by the FOIA request for ten states including
Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio and Utah.
This release included names and personal addresses. EPA redacted the initial data and resent the
data only to realize they had again sent out personal information for Montana and Nebraska.

We are writing today to express concern regarding the sensitivity of the data that was
released. Unlike most regulated facilities, farms and ranches are also homes and information
regarding these facilities should be treated and released with that understanding. We also
understand there are additional concerns regarding biosecurity and the safety of our food supply.
It is our expectation that EPA will conduct a thorough review of their FOIA policies in relation
to sensitive agriculture producer data.

Finally, we have several outstanding questions regarding the data that was released and
your process.

1. When EPA proposed making similar data available last year through the National
Pollutant Discharge Elimination System (NPDES) Concentrated Animal Feeding
Operation (CAFO) Reporting Rule, the Department of Homeland Security and the
Department of Agriculture expressed concern due to the biosecurity and producer
security implications. This proposal was later withdrawn. Since these agencies have been
engaged on the issue in the past, did the EPA consult with the Department of Agriculture
or the Department of Homeland Security at any point throughout this process?

2. We understand that some of the livestock operations whose data was released did not
meet the threshold to be qualified as a CAFO. Under what authority did you release this
data? Did the FOIA specifically request this data? If not, why was this data released and
why was this information not redacted with the other unnecessary data? Why did EPA
collect data on small farmers under the CAFO threshold in the first place? What
environmental concern does the EPA have that justifies collecting data on farmers who
may only have a few animals? As an example, the information EPA compiled on lowa
farmers included the information on an individual who had one pig, and another



individual who had 12 horses. These are just two examples of individuals included in the
80,000 farms that have only a few animals; there are examples in other states of this type
of data collection as well. What purpose is served in collecting data on people who only

have a few animals?

3. What does the EPA plan to do in the future to ensure that agricultural data is protected?
Thank you for your attention to this matter, we look forward to your response.

Sincerely,
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JUL 15 2013

OFFICE OF WATER

The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your letter of June 4, 2013, to the U.S. Environmental Protection Agency expressing
concerns about the EPA’s recent release of data on concentrated animal feeding operations pursuant to
the Freedom of Information Act.

The EPA treats with utmost seriousness the importance of protecting the privacy of Americans
recognized by the FOIA, the Privacy Act, and the EPA’s Privacy Policy. In recognition of the concerns
raised by the animal agricultural industry, the EPA engaged in an exhaustive review of the EPA’s FOIA
response to determine whether, as the agency had understood, the information the EPA released is
publicly available, and whether any revisions to the agency’s determination to release the information is
warranted under the privacy exemption (Exemption 6) of the FOIA.

As a result of this comprehensive review, we have determined that, of the twenty-nine states' for which
the EPA released information, all of the information from nineteen of the states is either available to the
public on the EPA’s or states’ websites, is subject to mandatory disclosure under state or federal law, or
does not contain data that implicated a privacy interest. The data from these nineteen states is therefore
not subject to withholding under the privacy protections of FOIA Exemptlon 6. The EPA has determined
that some personal information received from the ten remaining states’ is subject to Exemption 6.

The EPA has thoroughly evaluated every data element from each of these ten states and concluded that
personal information — i.e., personal names, phone numbers, email addresses, individual mailing addresses
(as opposed to business addresses) and some notes related to personal matters — implicates a privacy
interest that outweighs any public interest in disclosure.

We amended our FOIA response to redact portions of the data provided by these ten states. The redacted
portions include telephone numbers, email addresses, and notations that relate to personal matters. They
also include the names and addresses of individuals (as opposed to business facility names and locations,
though facility names that include individuals’ names have been redacted). We believe that this amended
FOIA response continues to serve its intended purpose to provide basic location and other information
about animal feeding operations, in order to serve the public interest of ensuring that the EPA effectively

' The twenty-nine states are: Alabama, Arkansas, Arizona, Colorado, Florida, Georgia, lowa, Illinois, Indiana, Louisiana,
Maryland, Maine, Michigan, Missouri, Montana, North Carolina, North Dakota, Nebraska, New Jersey, New York, Ohio,
Oregon Pennsylvama. South Dakota, Tennessee, Texas, Utah, Wisconsin, and Wyoming.

? The ten remaining states are: Arizona, Colorado, Georgia, Indiana, Illinois, Michigan, Montana, Nebraska, Ohio, and Utah.
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implements its programs to protect water quality, while addressing the privacy interests of the agricultural
community.

The EPA has delivered the amended data to the FOIA requestors, and has also provided copies to
representatives of the animal agricultural industry. In addition, EPA requested that the previous data
releases be returned to the agency, and all original requestors subsequently complied with this request.
The agency has asked agricultural stakeholder groups to report to the EPA if any activities happen on
their farms that they believe directly resulted from this FOIA release.

The information that was released pursuant to the FOIA requests contained information on both AFOs
and CAFOs. Though the EPA’s request to states only pertained to information on permitted and
unpermitted CAFOs, some states also provided information on additional animal feeding operations.
Animal feeding operations are defined differently by the EPA and by each individual state. For instance,
sometimes the term AFO is used to mean all livestock operations regardless of size, and sometimes it is
used to mean only small operations. Similarly, sometimes the term CAFO is used to mean all livestock
operations regardless of size, and sometimes it is used to mean only large operations that meet federal
animal unit thresholds.

Our understanding was that the FOIA requestors were asking us for all of the releasable animal feeding
operation information the agency had collected from the states regardless of how the EPA or the states
would categorize it. Accordingly, the EPA gave the requestors all the releasable data the states gave the
agency. One FOIA request stated “all records relating to and/or identifying sources of information about
CAFOs, including the AFOs themselves, and the EPA’s proposed and intended data collection process
for gathering that information.”” Two other FOIA requests stated “all records...relating to EPA’s
withdrawal of the proposed NPDES CAFO Reporting Rule...,” including, “any records providing factual
information concerning the completeness, accuracy, and public accessibility of states CAFO
information...*”

As your letter reflects, the EPA initially proposed a rule that would have required CAFO owners to
submit information about their operations to the agency. As part of the inter-agency review process, the
U.S. Departments of Homeland Security (DHS) and Agriculture (USDA) provided comments to the
proposed collection rule. It is through this inter-agency process that the EPA engaged with both DHS
and USDA.

The agency is working to ensure that any future FOIA requests for similar information are reviewed
carefully to ensure that privacy-related information is protected to the extent required by FOIA. More
specifically, key leaders in our Office of Environmental Information and FOIA experts are developing
training for all agency employees, including those in the Office of Water (OW), on the agency’s
obligations under the FOIA and responding to FOIA requestors. The training will focus on all aspects of
processing a FOIA request, including how to properly safeguard information that may be exempt from
mandatory disclosures, and will become a regular practice to agency personnel.

* FOIA request from Eve Gartner of Earthjustice. Dated September 11, 2012
* FOIA request from Jon Devine of NRDC and Karen Steuer of Pew. Dated October 24, 2012



Again, thank you for your letter. The EPA is committed to conducting its activities with the highest legal
and ethical standards and in the public interest. If you have further questions, please contact me or your
staff may call Greg Spraul in the EPA's Office of Congressional and Intergovernmental Relations at
202-564-0255.

Sincerely,

Nancy K. Stoner

Acting Assistant Administrator



BARBARA BOXER. CALIFORNIA. CHAIRMAN / b 6 GOH i ? /

MAX BAULUS MONTANA DAVIL VITIER, LOUISIANA

THOMAS R CARPER, DELAWARE JAMES M INHOFE, OKLAHOMA

FRANKD R LAUTENBERG. NEW JEHSEY JUHN BARRASSO, WYOMING

BENJAMIN L CARDIN MARYLAND JEFF SESSIONS, ALABAMA

HERNARD SANDCHS. VERMONT MIKE CRAPD DAHO =

SHELDON WHITEHOUSE, AHOCE ISLAND HOGER WICKER, MISSISSIPPI

TOM UDALL. NEW MEXICO JOHN BOOZMAN, ARKANSAS B tna z
JEFF MERKLEY, ORECON NFA FISCHER, NEBRASKA

KIASTEN GILLIBRAND. NEW YORK

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS

RETTINA POIRIL I MALORITY STAFF DIRECTOR WASHINGTON, DC 20810-8175

ZAK BAIG, REPUBLICAN STAFF DIRECTOR

April 1, 2013

The Honorable Gina McCarthy
Assistant Administrator

Office of Air and Radiation

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20460

Dear Assistant Administrator McCarthy:

We are writing to express concerns with your February 12, 2013, proposed rule, “Startup,
Shutdown, and Malfunction: Proposed Response to Petition for Rulemaking, Findings of
Inadequacy, and Call for Plan Revisions.” We find this proposed rule deeply flawed for several
reasons.

First, this is the latest in a series of rulemakings initiated by this Administration in
response to so-called “sue and settle” agreements with special interest groups. In November
2011, the Environmental Protection Agency (EPA) and the Sierra Club negotiated a settlement
whereby EPA unilaterally agreed to respond to a petition filed by Sierra Club seeking the
elimination of a longstanding Clean Air Act (CAA) exemption for excess emissions during
periods of startup, shutdown, and malfunction (“SSM”). The EPA went out of its way further to
deny the participation of the States, and other affected parties. Oddly, it appears that, instead of
defending EPA’s own regulations and the SSM provisions in the EPA-approved air programs of
39 states, EPA simply agreed to include an obligation to respond to the petition in the settiement
of an entirely separate lawsuit. In other words, EPA went out of its way to resolve the SSM
petition in a coordinated settlement with the Sierra Club. Our concerns with the Agency’s sue
and settle tactics are well documented—these settlement agreements are often accomplished in a
closed door fashion that contravenes the Executive Branch’s solemn obligation to defend the
law, avoids transparency and accountability, excludes impacted parties, and often results in the
federal government paying the legal bills of these special interest groups at taxpayer expense.
The circumstances under which EPA has agreed to initiate this new rulemaking reaffirms a
pattern and practice of circumventing transparency.

Second, EPA’s new approach, embodied in the SSM proposal, contravenes four decades
of prior EPA practice. The SSM exemption has been approved by EPA since 1972 and has been
a key element of most EPA-approved State Implementation Plans (SIPs). In fact, EPA has
included SSM exemptions in EPA’s own standards, including the New Source Performance
Standards, for decades. Notwithstanding 40 years of precedent to the contrary, EPA has now
decided that the SIPs of 36 states are legally inadequate because of their SSM provisions.
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" Third, EPA aims to command by federal edict that 36 States submit revised SIPs for EPA
review and approval. This approach—confounded by “sue and settle” style tactics—blatantly
ignores the proper role of the States and EPA under the Clean Air Act’s cooperative federalism
structure. The U.S. Court of Appeals for the D.C. Circuit recently explained the primary role of
the States when it invalidated EPA’s Cross State Air Pollution Rule (which likewise sought to
override the States):

To deal with [the Clean Air Act’s] complex regulatory challenge,
Congress did not authorize EPA to simply adopt limits on
emissions as EPA deemed reasonable. Rather, Congress set up a
federalism-based system of air pollution control. Under this
cooperative federalism approach, both the Federal Government and
the States play significant roles. The Federal Government sets air
quality standards for pollutants. The States have the primary
responsibility for determining how to meet those standards and
regulating sources within their borders.

Eme Homer City Generation v. EPA, 696 F.3d 7, 11 (D.C. Cir. 2012) (emphasis added).
Likewise, as the Fifth Circuit has long recognized, “The great flexibility accorded the states
under the Clean Air Act is [...] illustrated by the sharply contrasting, narrow role to be played by
the EPA.” Fla. Power & Light Co. v. Costle, 650 F.2d 579, 587 (5™ Cir. 1981). EPA’s latest
proposal on SSM exemptions would suggest that EPA believes the States have been relegated to
mere regional offices of the EPA. See U.S. Const. amend. X (“powers not delegated to the
United States by the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people™).

Finally, we find unacceptable the unreasonably brief time period for public comments on
the SSM proposal. EPA is allowing just 30 days for public comment and, if requested, just one
public hearing—in Washington, DC. More time is required for a proposal changing four decades
of EPA precedent and the SIPs of 36 states. We have heard rumors of a short extension, but we
would ask that, at a minimum, EPA grant an extension of the public comment period to at least
120 days, as requested by the Attorneys General of seventeen states (including Alabama and
Louisiana) in a letter to you dated March 15, 2013.

In light of these concerns, we request an immediate response to the following questions
with a simple “yes” or “no” answer:

1. Will EPA provide all records, electronic or otherwise, of meetings, conversations,
e-mails, letters, or other communications or other documents in EPA’s possession
referring or relating to the Sierra Club SSM petition and settlement agreement?

2. Did EPA or any other federal entity make any payments, for attorneys’ fees or
otherwise, to the Sierra Club in relation to the above-referenced litigation or
settlement agreement?



3. Did EPA invite the States to participate in the settlement discussions with the
Sierra Club in this matter?

4. Did EPA amend the settlement agreement in December 2012 to require that “EPA
shall confer with counsel for Sierra Club concerning the Agency’s progress
towards meeting these obligations™?

5. Did EPA amend the settlement agreement to require that EPA or Sierra Club
confer with the affected States concerning the settlement?

6. Did EPA invite the States to review the draft settlement agreement with the Sierra
Club?

7. In a letter dated March 15, 2013, the Attorneys General of seventeen States
requested that the public comment period for the SSM proposed rule be extended
by a minimum of 120-days from February 22, 2013. We believe this request
should be granted. Will EPA grant this request?

8. In a letter dated August 10, 2012, the Attorneys General of thirteen States
requested, pursuant to the Freedom of Information Act, documents concerning,
among other things, recent Clean Air Act settlements with non-governmental
organizations. Will EPA provide the requested documents?

Your kind attention to this important matter is greatly appreciated.

Sincerely,
David Vitter sions
Ranking Member Ranking Member
Senate Committee on Environment Senate Subcommittee on Clean Air
& Public Works & Nuclear Safety
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OFFICE OF CONGRESSIONAL
AND INTERGOVERNMENTAL RELATIONS

The Honorable Jeff Sessions

Ranking Member

Subcommittee on Clean Air and Nuclear Safety
Committee on Environment and Public Works
United States Senate

Washington DC 20510

Dear Senator Sessions:

Thank you for your letter of April 1, 2013, regarding the EPA’s proposed Startup, Shutdown, and
Malfunction rule related to State Implementation Plans (SIP). This proposal, published in the Federal
Register on February 22, 2013, would ensure that states have plans in place that require industrial facilities
across the country correctly meet Clean Air Act requirements during times when the facility is starting up
or shutting down, or when a malfunction occurs.

The EPA’s proposed actions would address outdated provisions in state implementation plans (SIPs),
improve national consistency, and provide clarity for the treatment of emissions that occur during startup,
shutdown, and malfunction (SSM). Air pollution emitted during these periods may adversely impact the
health of people nearby and contribute to smog and other problems in communities that are further
downwind.

This proposal is consistent with the EPA’s longstanding interpretation of the requirements of the Clean Air
Act for SIP provisions. States have known for some time that certain types of SSM provisions in their SIPs
were not in compliance with the Clean Air Act and that the EPA would need to address those provisions.
The Sierra Club filed a petition requesting that we examine the issue and requesting that the EPA issue an
crror correction or issue a SIP Call to states with deficient SIP provisions.

In response to the petition, the EPA issued the proposed rule to clarify and update the SSM policy and to
identify state provisions we believe are in conflict with the Clean Air Act. The EPA proposed findings that
specific SSM provisions in the SIPs of 36 states do not meet the requirements of the Clean Air Act. Where
EPA disagrees with the requests in the Sierra Club petition, the EPA has proposed to deny the petition.
After a public comment period, we will finalize the rule which will, if finalized as proposed, start an 18-
month clock for states to make SIP submissions to fix any SIP deficiencies we confirm in our final action.

Responses to your eight questions are included as an enclosure to this letter.

Intemmet Address (URL)  http:/iwww.epa.gov
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Again, thank you for your letter. If you have further questions, please contact me, or your staff may call
Josh Lewis in my office at (202) 564-2095.

Sincerely,

Q/f’//
&
rvin Ganesan

Associate Administrator

Enclosure



6. Did EPA invite the States to review the draft settlement agreement with the Sierra Club?

Response: Before agreeing to the settlement, the EPA published a notice in the Federal Register
describing the proposed agreement and the petition, and requesting comment on the proposed
settlement. The EPA did not receive any comments opposed to the obligation in the proposed
settlement agreement for EPA action on the Sierra Club petition. The only adverse comment on
the proposed settlement agreement was from Alabama, which said that the deadline for EPA
action on the Sierra Club petition should have been longer.

7. In a letter dated March 15, 20 13, the Attorneys General of seventeen States requested
that the public comment period for the SSM proposed rule be extended by a minimum of
120 days from February 22, 2013. We believe this request should be granted. Will EPA
grant this request?

Response: The EPA extended the public comment period by 30 days, to May 13, 2013. The
proposed SSM rulemaking was signed on February 12, 2013, posted on the EPA’s website on
February 13, 2013, and was published in the Federal Register on February 22, 2013, which
means commenters will have had almost threc months to review the proposal. We believe this is
sufficient time for public comment, particularly since the specific issues raised by the petition
and the specific SIP provisions alleged to be deficient were identified publicly in the Sierra Club
petition in 2011 and the EPA has communicated with state environmental agencies throughout
the development of the proposed rulemaking.

8. In a letter dated August 10, 2012, the Attorneys General of thirteen States requested,
pursuant to the Freedom of Information Act, documents concerning, among other things,
recent Clean Air Act settlements with non-governmental organizations. Will EPA provide
the requested documents?

Response: The EPA responded to an August 10, 2012 request from 13 state attorneys general for
all records related to discussions with organizations about a broad array of EPA actions and
authorities (designated HQ-FOI-01841-12) on August 21, 2012, and on September 14, 2012. The
EPA’s first response was a denial of the fee waiver sought by the requesters. The EPA then
sought to develop a fee estimate for the request but found such an estimate to be impossible
based on the requesters’ description of the documents sought. The EPA’s September 14, 2012,
response explained that the incoming request failed to adequately described the records sought as
required by 40 C.F.R. §2.102(c), and invited the requesters to contact the agency to discuss scope
modifications. The EPA received a very similar request February 20, 2013, which is designated
HQ-2013-003886, and is currently on hold as the agency works to resolve the requesters’ appeal
of the agency’s initial denial of their fee waiver request.



Enclosure: Responses to Questions Included in April 1, 2013, Letter from Senator Vitter
and Senator Sessions

1. Will EPA provide all records, electronic or otherwise, of meetings, conversations, e-
mails, letters, or other communications or other documents in EPA's possession referring
or relating to the Sierra Club SSM petition and settlement agreement?

Response: The EPA is collecting potentially responsive documents in response to other inquiries
and we will work with your staff to respond appropriately to this request.

2. Did EPA or any other federal entity make any payments, for attorneys' fees or otherwise,
to the Sierra Club in relation to the above-referenced litigation or settlement agreement?

Response: As required by statute, fees were paid by DOJ on the EPA’s behalf consistent with the
agency’s obligations under the Clean Air Act.

3. Did EPA invite the States to participate in the settlement discussions with the Sierra
Club in this matter?

Response: The EPA engaged in an open and transparent process before deciding whether to enter
the settlement agreement. No states sought to intervene in the litigation. Before agreeing to the
settlement, the EPA published a notice in the Federal Register describing the proposed
agreement and the petition, and requesting comment on the proposed settlement. The EPA did
not receive any comments opposed to the obligation in the proposed settlement agreement for
EPA action on the Sierra Club petition. The only adverse comment on the proposed settlement
agreement was from Alabama, which said that the deadline for EPA action on the Sierra Club
petition should have been longer.

4. Did EPA amend the settlement agreement in December 2012 to require that "EPA shall
confer with counsel for Sierra Club concerning the Agency's progress towards meeting
these obligations"?

Response: In exchange for receiving an extension to the otherwise applicable deadline in the
settlement agreement, the EPA agreed to inform Sierra Club counsel on our progress towards
complying with the extended deadlines in the amended settlement agreement. The EPA did not
agree to confer with Sierra Club regarding the substance of the proposed SSM rulemaking.

5. Did EPA amend the settlement agreement to require that EPA or Sierra Club confer
with the affected States concerning the settlement?

Response: During the development of the startup, shutdown, and malfunction (SSM) rulemaking,
the EPA has communicated frequently with the states about the substance of the Sierra Club
petition and the proposed SSM rulemaking. These communications are not required by the
settlement agreement.



The Honorable Barack Obama
April 9, 2014
Page 20f2

mandatory procedures. EPA and the Corps’ decision lo proceed despite the numerous concerns
identified by lawmakers and stakeholders is incredibly disappointing.

The scope of CWA jurisdiction is one of the most important regulatory issucs facing
landowners, businesses, and municipalitics today. Although EPA and the Corps may have a role
in clarifying and limiting CWA jurisdiction, unfortunatcly the agencies' rule proposal was a
significant step in the wrong direction. The decision to move forward with this proposal is a
clear breach of your promise to cut through red tape.” In light of other recent CWA permitting
decisions that have occurred during your administration, moving forward with the proposed rule
will exponentially frustrate economic activity and further undermine notions of certainty in the
federal permitting process.

Sincerely,

C.S. Senator

E_amcs M. Inhofe il

U.S. Senator

Mike Crapo
U.S. Senator

n Boozman Deb Fischer B

N. Senator U.S. Senator

> Exec. Order No. 13563, 76 Fed. Reg. 3,821 (Jan. 18,2011).
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The Honorable Jeff Sessions
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

Thank you for your April 9, 2014, letter to President Barack Obama regarding the U.S.
Department of the Army’s and the U.S. Environmental Protection Agency’s (EPA) proposed
rulemaking to define the scope of the Clean Water Act consistent with science and the decisions
of the Supreme Court. The agencies’ current notice and comment rulemaking process is among
the most important actions we have underway to ensure reliable sources of clean water on which
Americans depend for public health, a growing economy, jobs, and a healthy environment.

We appreciate your concern regarding the importance of working effectively with the
public as the rulemaking process moves forward. We are actively working to respond to this
critical issue. In order to afford the public greater opportunity to benefit from the EPA Science
Advisory Board’s reports on the proposed jurisdictional rule and on the EPA’s draft scientific
report, “Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis
of the Scientific Evidence.” and to respond to requests from the public for additional time to
provide comments on the proposed rule, the agencies extended the public comment period on the
proposed rule to November 14, 2014.

During the public comment period, the agencies are meeting with stakeholders across the
country to facilitate their input on the proposed rule. We are talking with a broad range of
interested groups including farmers, businesses, states and local governments. water users,
energy companies, coal and mineral mining groups, and conservation interests. The EPA
recently conducted a second small business roundtable to facilitate input from the small business
community. which featured more than 20 participants that included small government
jurisdictions as well as construction and development, agricultural, and mining interests. Since
releasing the proposal in March, the EPA and the Corps have conducted unprecedented outreach
to a wide range of stakcholders, holding nearly 400 meetings all across the country to offer
information, listen to concerns, and answer questions. The agencies recently completed a review
by the Science Advisory Board on the scientific basis of the proposed rule and will ensure the
final rule effectively reflects its technical recommendations. These actions represent the
agencies’ commitment to provide a transparent and effective opportunity for all interested
Americans to participate in the rulemaking process.



It is important to emphasize that the proposed rule would reduce the scope of waters
protected under the Clean Water Act compared to waters covered during the 1970s, 80s, and 90s
to conform to decisions of the Supreme Court. The rule would limit Clean Water Act jurisdiction
only to those types of waters that have a significant effect on downstream traditional navigable
waters - not just any hydrologic connection. It would improve efficiency, clarity, and
predictability for all landowners, including the nation’s farmers, as well as permit applicants,
while maintaining all current exemptions and protecting public health, water quality, and the
environment. It uses the law and sound, peer-reviewed science as its cornerstones.

America thrives on clean water. Clean water is vital for the success of the nation’s
businesses, agriculture, energy development, and the health of our communities. We are eager to
define the scope of the Clean Water Act so that it achieves the goals of protecting clean water
and public health, and promoting jobs and the economy.

Thank you again for your letter to President Obama. We look forward to working with
Congress as our Clean Water Act rulemaking effort moves forward. Please contact us if you have
additional questions on this issue, or your staff may contact Denis Borum in the EPA’s Office of
Congressional and [ntergovernmental Relations at borum.denis@epa.gov or (202) 564-4836, or
Mr. Chip Smith in the Office of the Assistant Secretary of the Army (Civil Works) at

charles.r.smith567.civi@mail.mil or (703) 693-3655.

s i)

Jo-LEllen Darcy
Assistant Secretary of t
U.S. Department of the

Sincerely,

Kool f hep

Kenneth J. Kopocis
Deputy Assistant Administrator for Water
U.S. Environmental Protection Agency
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The Honorable Jeff Sessions
Ranking Member
Committee on the Budget
United States Senate
Washington, D.C. 20510

Dear Senator Sessions:

On behalf of the Environmental Protection Agency (EPA), [ am pleased to enclose the
FY 2011-2015 Strategic Plan. A pre-publication version was formally transmitted to the
Congress on September 30, 2010, as required by the Government Performance and Results Act
of 1993 (GPRA).

EPA’s FFY 2011-2015 Strategic Plan provides a blueprint for accomplishing our priorities
for the next five years. This Plan presents five strategic goals for advancing our environmental
and human health mission outcomes accompanied by five cross-cutting fundamental strategies
that set expectations for how the Agency works to achieve these goals.

This Plan sets forth our vision and commitment to protect human health and to preserve
the environment for future generations as we undertake the important work that lies ahead. We
will continue to work closely with the Congress as we implement the GPRA Modernization Act
of 2010 to sustain attention on our priorities and achieve measurable results.

If you have questions regarding this Plan or would like additional copies, please have
your staff contact Clara Jones in EPA's Office of Congressional and Intergovernmental Relations
at (202) 564-3701 or jones.clara@epa.gov.

Sincerely,

'arbara J. Bennett
Chief Financial Officer

Enclosure

Internet Address (URL) @ hilpu/www.epa.gov
Recycled/Recyciable ® Printed with Vegetable Qi Based Inks on 100% Postconsumer, Process Chlonne Free Hecycled Paper
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EPA’'s Mission:

To Protect Human Health and the Environment

Strategic Goals

Goal 1: Taking Action on Climate Change and Improving Air Quality
Goal 2: Protecting America’s Waters

Goal 3: Cleaning Up Communities and Advancing Sustainable
Development

Goal 4: Ensuring the Safety of Chemicals and Preventing Pollution

Goal 5: Enforcing Environmental Laws

Cross-Cutting Fundamental Strategies

Expanding the Conversation on Environmentalism

Working for Environmental Justice and Children’s Health
Advancing Science, Research, and Technological Innovation
Strengthening State, Tribal, and International Partnerships
Strengthening EPA's Workforce and Capabilities

Core Values:

Science, Transparency, Rule of Law




Fiscal Year 2011-2015
EPA Strategic Plan

Achieving Our Vision

U.S. Environmental Protection Agency
September 30, 2010
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Message from
the Administrator

Since beginning my tenure as Administrator of the U.S. Environ-
mental Protection Agency, | have been challenged by the difficult
issues we face and inspired by the talent and dedication of our
extraordinary work force. There is no doubt the EPA is on the job.
We have made exceptional progress in protecting the environ-
ment of America’s communities and restoring the trust of the American people. And we have ma#e
a number of historic environmental advances along the way. The year 2010 marks the EPAs 40™ |
anniversary. It is a moment of celebration but also a time when we face some of the most complex
and far-reaching environmental challenges in the history of the EPA, our nation and our planet. it I|is
critical that we work harder and look further ahead.

o e £ S s S S e e

he EPAS FY 2011-2015 Strategic Plan provides a blueprint for accomplishing our priorities for the next ﬁvel!
years. This plan presents five strategic goals for advancing our environmental and human-health mission #aur-
comes, accompanied by five cross-cutting fundamental strategies that seek to focus the EPAs work to meet
the growing environmental protection needs of the day. To follow the Administration’s focus on strengthen-
ing programs and achieving results, the EPA is implementing near-term Priority Goals that serve as key indicators bf
progress toward our five strategic goals. We will continue to affirm the core values of science, transparency and the
rule of law in addressing these priorities. These are the most urgent issues we must confront through 2015. 7

As we prepared this strategic plan, we also were responding to one of the nation’s worst environmental disa_&s-
ters, the Deepwater Horizon BP oil spill, which seriously affected the ecological and economic health of the|
Gulf Coast's communities. A sustained, effective recovery and restoration effort will require significant ComJﬂit‘
ments of resources, scientific and technical expertise and coordination with a range of partners in the mondhs
and years ahead. This strategic plan offers a solid foundation for the EPA's long-term response to the impact

of the BP oil spill. As President Obama has said, our government will do “everything in our power to prOteCT
our natural resources, compensate those who have been harmed, rebuild what has been damaged, and hel

this region persevere like it has done so many times before.” The EPA will work tirelessly to address the environ-
mental and human-health effects and set the Gulf Coast on the path to recovery.

The EPA's Strategic Goals |
Taking Action on Climate Change and Improving Air Quality: America’s communities face serious heabth
and environmental challenges from air pollution and the growing effects of climate change. During my first y’ear
as Administrator, the EPA finalized an endangerment finding on greenhaouse gases, proposed the first nationg!
rules to reduce greenhouse-gas emissions under the Clean Air Act and initiated a national reporting system for
greenhouse-gas emissions. All of these advances signaled historic progress in the Aight against climate change.
Climate change must be considered and integrated into all aspects of our work. While the EPA stands ready to
help Congress craft strong, science-based climate legislation that addresses the spectrum of issues, we will assess
and develop regulatory tools as warranted under law using the authority of the Clean Air Act. :

I
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We have strengthened the ambient air-quality standards for nitrogen dioxide and sulfur dioxide and proposed
stronger standards for ozone, which will help millions of Americans breathe easier and lead healthier lives.

We also are developing a comprehensive strategy for a cleaner and more efficient power sector, with strong
and achievable emission-reduction goals for sulfur dioxide, nitrogen oxide, mercury and other air toxics.
Strengthening the ambient air-quality standards consistent with the latest scientific information and gaining
additional reductions in air toxics from a range of industrial facilities will significantly improve air quality and
reduce risks to communities across the country. Improved monitoring, timely and thorough permitung and
vigorous enforcement are our key tools for air-quality improvement.

Protecting America’s Waters: Despite considerable progress, America’s waters remain imperiled. From
nutrient loadings and stormwater runoff to invasive species and drinking-water contaminants, water quality
and enforcement programs face complex challenges that demand both traditional and innovative strategies.
We will work hand-in-hand with states and tribes to develop nutrient limits and intensify our work to restore
and protect the quality of the nation's streams, rivers, lakes, bays, oceans and aquifers. The EPA also will use its
authority to protect and restore threatened natural treasures such as the Great Lakes, the Chesapeake Bay and
the Gulf of Mexico; to address our neglected urban rivers; to ensure safe drinking water; and to reduce pollu-
tion from nonpoint and industrial dischargers. We will initiate measures to address post-construction runoff,
water-quality impairments from surface mining and drinking-water contamination.

Cleaning Up Communities and Advancing Sustainable Development: Using all the tools at our disposal,
including targeted enforcement and compliance efforts, the EPA will continue to make our communities safer
and healthier. We are accelerating these efforts through our Superfund program to confront significant local envi-
ronmental challenges. The collapse of a coal-ash impoundment in Kingston, Tenn, focused the EPA’ attention on
how these disposal facilities are managed nationwide. In response, the EPA proposed options for the nation's first
rules to address the risks from the disposal of coal ash generated by coal-fired power plants. By maximizing the
potential of our brownfields program to spur environmental cleanups and by fostering stronger partnerships with
stakeholders affected by our cleanups, we are moving toward our goal of building sustainable, healthy, economi-
cally vibrant communities. And by strengthening our work with tribal communities, we are advancing our efforts
to build environmental-management capacity and program implementation in Indian country.

Ensuring the Safety of Chemicals and Preventing Pollution: One of our highest priorities is ensuring the
safety of the chemicals that make up the building blocks of modern society. Increasingly, the chemicals used

to make our products, build our homes and support our way of life end up in the environment and in our
bodies. Last year, the Administration announced principles for modernizing the more than 30-year-old Toxic
Substances Control Act, under which we assess and regulate chemicals. To move forward and to make long-
overdue progress, we are shifting our focus to filling in critical missing information on the chemicals most widely
produced and used in commerce and addressing chemicals that pose unreasonable risk to the environment or
human health. Pending legislative action by Congress, the EPA is strengthening its chemical safety program by
coordinating with appropriate federal agencies to maximize use of current TSCA authorities, supported by the
best available science, to aggressively assess and manage the risks of chemicals used in consumer products, the
workplace and the environment. Additionally, under the Federal Insecticide, Fungicide, and Rodenticide Act, the
EPA and the states regjster or license pesticides for use in the US. The EPA also is taking steps to increase trans-
parency and public access to TSCA-related chemical information, committing to review and, where appropriate,
to challenge and declassify Confidential Business Information claims for hundreds of annual new submissions
and more than 20,000 previous submissions through FY 2015, By encouraging pollution prevention, we will
promote the use of safer chemical alternatives, implement conservation techniques, promote efficient reuse of
materials and better align the chemical-production processes with the principles of green chemistry.

Enforcing Environmental Laws: Effective, consistent enforcement is critical to achieving the human-health
and environmental benefits expected from our environmental laws. The EPA, through the rule of faw, will
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ensure compliance with environmental requirements and, as warranted, will employ vigorous and targeted
civil and criminal enforcement. We will achieve significant environmental results by focusing our efforts on Lhe
most serious water, air and chemical hazards and by working closely with states and tribes. We will protect the
public by criminally prosecuting willful, intentional and serious violations of federal environmental laws.

The EPA's Cross-Cutting Fundamental Strategies ‘

As a companion to our strategic goals, which chart the Agency’s direction for achieving mission results duri}’ug
the next five years, the EPAS five cross-cutting fundamental strategies set explicit expectations for changing the
way we approach our work. These five strategies will inform the work of every program and regional office *nd
help us meet the challenges we face today.

Expanding the Conversation on Environmentalism: Every American has a stake in clean air and water
chemical safety, restoring contaminated industrial and mining sites and strong enforcement of environmental
statutes, Every community must be part of the conversation. We will take broad steps to expand the conver-
sation on environmentalism to communities across America, building capacity, increasing transparency an
liscening to the public. We will engage citizens to hear all che voices that must be part of our nation’s dialogye
on environmental issues. ‘

Working for Environmental Justice and Children's Health: We will work alongside entities that bear ‘
important responsibilities for the day-to-day mission of environmental protection and strengthen oversightito
ensure programs are consistently delivered nationwide. We will use a variety of approaches, including regulal
tions, enforcement, research, community-based programs and outreach to protect children and Iow-incom#.
minority and tribal populations disproportionately impacted by environmental and human-health hazards.l

Advancing Science, Research and Technological Innovation: The EPA will advance the scientific |
research and technological innovation that is essential to enhancing our ability to protect human health an?
the environment. {
Strengthening State, Tribal and International Partnerships: We will strengthen partnerships with sta%es.
tribes and the international community. Hand-in-hand with these partnership efforts and inclusive environ-
mentalism, we will address pollution problems and protect human health.

Strengthening the EPA’s Work Force and Capabilities: We will adopt improved, innovative and creative
management approaches and exemplify stewardship, transparency and accountability in addressing increas
ingly complex environmental and human-health challenges. We will foster a cuiture of excellence and provide
the infrastructure, technology, training and tools to support a talented, diverse, and highly motivated work
force that supports the Administration’s human capital and acquisition priorities.

Forty years after the birth of the EPA, we have a rare opportunity to spark a new era of environmental and
human-health protection. The American people and countries around the world look to us for leadership. |
up to us to embrace this moment, so our children and grandchildren can have a cleaner, healthier future, We
will face new challenges, new opportunities and new possibilities for achieving our vision of a cleaner, greene
and more sustainable environment. | have tremendous confidence in the talent and spirit of our work force,
and | know we will meet our challenges head-on, as One EPA. Fueled by our energy, our ideas, and our passion,
this stracegic plan will help guide our path to success. l
’ |

S
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Lisa P. Jackson
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Introduction

Recent events in the Gulf Coast region and
elsewhere have brought to the forefront how
much we value our environment. Our homes,
our livelihoods, our health and that of our
children depend on clean water to drink,
clean air to breathe, and healthy ecosystems
that produce our food and the raw materials

that support modern life. The U.S. Environmental Protection Agency (EPA) and its mission to protect
human health and the environment have never been more vital than they are today.

he Fiscal Year (FY) 2011-2015 EPA Strategic
Plan responds to this increasing degree of
environmental awareness and the challenges
that lie ahead. We have created a stream-
lined, executive-level Plan that sets the Agency’s
direction, advances the Administrator's priorities, and
will be used routinely by the Agency's senior leader-
ship as a management tool. We have sharpened
our strategic goals and objectives and offer a more
focused set of strategic measures to better inform
our understanding of progress and challenges alike
in managing our programs. We intend to pursue
these goals and objectives as One EPA, through
meaningful collaboration across the Agency. Our new
cross-cutting fundamental strategies are directed at
refocusing and tangibly changing the way we carry
out our work. We anticipate that this new approach
will foster a renewed commitment to accountability,
transparency, and inclusion.

Our five strategic goals represent a simplified and
meaningful approach to our work and reflect

the results we hope to achieve on behalf of the
American people:

4+ Goal 1: Taking Action on Climate Change and
Improving Air Quality

+ Goal 2: Protecting America’s Waters

4+ Goal 3: Cleaning Up Communities and
Advancing Sustainable Development

+ Goal 4 Ensuring the Safety of Chemicals and
Preventing Poliution

4+ Goal 5 Enforcing Environmental Laws

To achieve the long-term goals and associated
objectives and strategic measures set out in this
Plan, we will track progress through annual per-
formance measures, which are presented in EPAs
Annual Performance Plans and Budgets. We will
report on our performance against these annual
measures in our Annual Performance Reports, and
use this performance information as we establish
priorities, develop future budget submissions, and
manage programs. Additionally, EPA reports on High
Priority Performance Goals (Priority Goals), a new
component of this Administracion’s performance
management framework. Priority Goals are specific,
measurable, ambitious, near-term targets that align
with our long-term strategic measures and annual
measures. The Priority Goals communicate the per-
formance improvements we will accomplish relative
to our priorities using existing legislative authority
and resources. The Priority Goals constitute 18- to
24-month operational targers the Agency will work
to accomplish, distinguishing the Priority Goals from
the longer-term measures. This process will come
full circle as we evaluate these performance data to
develop future Strategic Plans.

Our measures for the FY 2017-2015 EPA Strategic
Plan draw upon some of the indicators contained in
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EPAs 2008 Report on the Environment
(ROE). The indicators help us to
monitor trends in environmental
conditions and environmental influ-
ences on human health. Our efforts
to develop the report and regularly
update the indicators have advanced
our performance measurement work
by bringing together existing and new
analytical information on the environ-
ment and human health.

During the five-year horizon of

this Plan, we know that we will

face unanticipated challenges and
opportunities that will affect our
ability to achieve our objectives and
the specific measurable results that
we have described. In particular, we
recognize thac numerous entities vital
to our success—federal’, state, tribal,
and local governments, and cooperat-
ing partners and stakeholders—are
operating under resource constraints
that could impede our joint progress.
This Plan provides the framework to
address these challenges and make
necessary adjustments.

This FY 20112015 EPA Strategic Plan
sets forth our vision and commitment
to preserve the environment for future
generations and to protect human
health in the places where people live,
work, learn, and play. It is our hope
that you will join us as we undertake
the important work that lies ahead.

End Notes:

Consultation Efforts

The Government Parformance and Results Act of 1993
directs all federal departments and agencies to consult
with parties interested in or likely to be affected by a stra-
tegic plan. Consultation with EPA's federal, state, local, and
tribal government partners and our many stakeholders s
an integral part of the Agency's strategic planning process.
To that end, EPA:

* Engaged with key partners and co-regulators through-
out the effort to develop the Draft Plan.

» Significantly expanded our outreach efforts for public
review of the Draft FY 2011-2015 EPA Strategic Plan
to enhance transparency and inclusion. We issued,
for the first time, a news release in both English and
Spanish and a Federal Register Notice and used
www.regulations.gov to encourage feedback on the
Draft Plan.

» Sent notification letters to over 800 organizations and
individuals to request input. These entities included
leaders of the Agency's Congressional authorizing
and appropriations committees; states and state
associations; all federally-recognized tribes; tribal
organizations; local government representatives; other
federal agencies; public health organizations; environ-
mental, public interest, and public policy groups; and
representatives of the regulated community.

* Established an on-line discussion forum to engage
with the public on implementing the cross-cutting
fundamental strategies to tangibly change the way
we work. Comments received through the discus-
sion forum can be viewed at https://blog.epa.gov/
strategicplan,

Our efforts to significantly expand our outreach tor public
review of the Draft Plan resulted in over 500 public com-
ments, compared to approximately 50 public comments
for prior Draft Strategic Plans.

|
!

1 The Fiscal Year 2011-2015 EPA Strategic Plan covers the timeframe from October 1, 2010 through Seprember 30, 2015 unless

otherwise nored.

2 EPAelectronic Report on the Environment is available at hutp://www.epa gov/roe.

3 Federal enuties with whom we expect continued cooperation or coordinarion for EPA's five strategic goals include: Agriculture,

-t

Army Corps of Engineers, Commerce, Consumer Product Safety Cormmission, Defense, Education, Energy, Federal Emergency
Management Agency. General Services Administration, Health and Human Services, Homeland Security, Housing and Urban
Development, Interior, Justice, Labor, National Aeronautics and Space Administration, National Science Foundation, Nuclear
Regularory Commission, Small Business Administration, State, Transportation, Treasury, Tennessee Valley Authority, US. Agency!
for Internanional Development, and U.S. Trade Representative.
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Goal 1: Taking

Action on Climate

Change and

Improving Air Quality

Reduce greenhouse gas emissions and develop adaptation strategies
to address climate change, and protect and improve air quality.

limate change poses risks to human

health, the environment, cultural

resources, the economy, and quality of

life."! These changes are expected to create
further challenges to protecting human health and
welfare. Many effects of climate change are already
evident and will persist into the future regardless of
future levels of greenhouse gas (GHG) emissions.
Potential climate change impacts may include, for
example, increased smog levels in many regions of
the country, making it more difficult to attain or
maintain clean air. A rise in sea level or increased
precipitation intensity may increase flooding,
which would affect water quality, as large volumes
of water can transport contaminants and overload
storm and wastewater systems. In order to protect
human health and the environment, EPA must
recognize and consider the challenge a changing
climate poses to the environment.

Since passage of the Clean Air Act Amendments in
1990, nationwide air quality has improved signifi-
cantly? Despite this progress, about 127 million
Americans lived in counties that did not meet air
quality standards for at least one pollutant in 2008.
Long-term exposure to air pollution can cause
cancer and damage to the immune, neurological,
reproductive, cardiovascular, and respiratory systems.?
Because people spend much of their lives indoors, the
quality of indoor air is also a major concern. Twenty
percent of the population spends the day indoors in

s e e R t_ﬁﬁ ;

' health-based air pollution standards and

Objectives:

* Address Climate Change. Reduce the
threats posed by climate change by
reducing greenhouse gas emissions and
taking actions that help communities and
ecosystems become more resilient to the
effects of climate change.

+ |mprove Air Quality, Achieve and maintain

reduce risk from toxic air pollutants and
indoor air contaminants.

* Restore the Ozone Layer. Restore the
earth's stratospheric ozone layer and i
protect the public from the harmful effects !
of ultraviolet (UV) radiation. '

= Reduce Unnecessary Exposure to
Radlation. Minimize unnecessary releases
of radiation and be prepared to minimize
impacts should unwanted releases occur.

Strategic Measures associated with this Goal
are on pages 43 through 45.

elementary and secondary schools, where problems
with leaky roofs and with heating, ventilation, and

air conditioning systems can trigger a host of health
problems, including asthma and allergies. Exposure to
indoor radon is responsible for an estimated 20,000
premature lung cancer deaths each year



Reduce GHG Emissions and
Develop Adaptation Strategies to
Address Climate Change

EPA’ strategies to address climate change support the
President’s GHG emissions reduction goals. EPA and
its partners will reduce GHG emissions domestically
and internationally through cost-effective, volun-

tary programs while pursuing additional regulatory
actons as needed. Our efforts include:

+ Developing and implementing a national system
for reporting GHG emissions. (Implementing
the mandatory GHG reporting rule is one of the
Agency’s Priority Goals.)®

+ Issuing new standards to reduce emissions from
cars and light-duty trucks for model years 2012
through 2016, extending that program to model
year 2017 and beyond, and creating a similar
program to reduce GHGs from medium- and
heavy-duty trucks for model years 2014-2018.
(Implementing the light-duty GHG rule is one of
the Agency’s Priority Goals.)®

+ Developing standards to reduce GHG emis-
sions from nonroad sources such as marine and
aircraft and land-based nonroad equipment and
locomortives.

+ Implementing permitting requirements for
facilities that emit large amounts of GHGs to
encourage design and construction of more
efficient and advanced processes that will con-
tribute to a clean energy economy.

4+ Implementing refocused voluntary programs
that maximize GHG reductions through the
greater use of energy-efficient technologies,
products, and practices, and promoting energy
and transportation policies that benefit the
environment and human health.

+ Collaborating with state, local, and tribal gov-
ernments on regulatory and policy initiatives,
technical assistance, and voluntary programs
related ro climate change mitigation and adaption.

+ Collaborating with countries and other interna-
tional partners to reduce methane emissions and

1
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deliver clean energy to markets around the waorld
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through the Global Methane Initiative. i

+ Developing a comprehensive report to Co ngriss
on black carbon that will provide a foundatio
for evaluating future approaches to black carbion
mitigation. !

+ Pursuing a sustainable, life-cycle approach to |
managing materials. }

+  Identifying and assessing substituce chemical and
ozone-depleting substances and processes fc:r']
their global-warming potential. |

4 Educating the public about climate change anq:
actions people can take to reduce GHG emissigns.

Adapration initiatives aim [o increase the resilienc
of communities and ecosystems to climate change
by increasing their ability to anticipate, prepare

for, respond to, and recover from the impacts of
climate change. Many of the outcomes EPA is work-
ing to attain are sensitive to weather and climate. |
Consequently, every action EPA takes, including pro-
mulgating regulations and implementing programs,
should take these fluctuations into consideration.
For example, EPA models the ways in which weathe
affects air quality when it develops air quality stan-
dards, and cannort assume that climate is constant,an
assumption typically made in the rulemaking procss.

=

EPA must adapt and plan for future changes in
climate, work with state, tribal, and local partners, and
continue to collaborate with the US. Global Chan;e

Research Program and the interagency Task Force
on Climare Change Adaprtartion.” The Agency must
incorporate the anticipated, unprecedented changks
in climate into its programs and rules, drawing on |

the critical information and tools provided by EPAJ

researchers, to continue to fulfill statutory, regulatary,
and programmatic requirements.

I
Improve Air Quality |

Taking into account the most current health eﬁec:L
research findings®, EPA recently completed new, more
health-protective standards for lead, sulfur dioxide,
and nitrogen dioxide. We are in the process of
reviewing the ozone, particulate matter, and carbon
monoxide standards. Qver the next five years, we will
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work with states and tribes to develop and imple-
ment plans to achieve and maintain these standards.
Our research provides the tools and information
necessary for EPA, states, and tribes to implement air
quality standards and controls.

In 2011, we expect to complete and begin imple-
menting a rule to replace the Clean Air Interstate
Rule that was remanded to us by the courts in 2008,
Strengthening the standards and decreasing the emis-
sions that contribute to interstate transpore of air
pollution will help many areas of the country attain
the standards and achieve significant improvements
in human health. As we implement the standards, we
will do so in a way that protects disproportionately-
impacted low-income and minority communities.
We are also
working with
partners and
stakeholders
to improve
the overall

air quality
management
system and

to address

air quality
challenges
expected over
the next 10 to
20 years. These
efforts include
improving the
state imple-
mencation plan
approval process, implementing a national training
strategy, and developing effective air quality strategies
that address multiple pollutants and consider the
interplay between air quality and factors such as land
use, energy, transportation, and climarte.

We will address emissions from vehicles, engines, and
fuels through an integrated strategy that combines
regulatory approaches thar take advantage of tech-
nological advances and cleaner fuels with voluntary
programs that reduce vehicle, engine, and equipment
activity and emissions. We are working with refiners,
renewable fuel producers, and others to implement
regulations to increase the amount of renewable fuel

blended into gasoline. Through the National Clean
Diesel Campaign, we support diesel emission reduc-
tions that can be achieved through such actions as
switching to cleaner fuels; engine retrofit, repair, and
replacement; and idle reduction.

Air toxics are both widespread and community-
specific. They are emitted by large industry, small
businesses, motor vehicles, and many other
common activities. While certain chemicals are
ubiquitous throughout the country, in some areas
of concentrated industrial and/or mobile source
activity, concentrations may be significantly greater.
EPA will continue to set and enforce control
technology-based air toxics emissions standards and,
where needed, amend those standards to address
residual risk
and technology
advancements.

EPA is develop-
ing a strategy
aimed at reduc-
ing toxic air
pollution

from station-
ary sources in

a way that
targets priority
categories of
sources, reduces
pollution in
communities,
ucilizes a more
cost-effective
‘sector-based’
approach, and provides tools to help communities
and other stakeholders participate in rulemaking.
These priority categories include petroleum refin-
ing, iron and steel, chemical manufacturing, utilities,
non-utility bailers, oil and gas, and Portland cement.
As part of this strategy, EPA will take advantage of
the natural overlap of certain air toxics and criteria
pollutant rules and coordinate the development and
implementation of Maximum Achievable Control
Technology (MACT) and New Source Performance
Standards (NSPS) where it makes sense, Often, there
are opportunities to control air toxic and criteria
pollutants together. By coordinating MACT standard



development for specific source categories with

other rulemaking efforts, EPA can substantially reduce
the resources needed to develop standards; provide
more certainty and lower cost for industry; simplify
implementation for states, local, and tribal agencies;
and, enhance cost-effective regulatory approaches.

Along with these regulatory efforts, EPA has a wide
range of voluntary efforts to reduce emissions,
including programs to reduce multi-media and
cumularive risks. Through data from our narional
toxics monitoring network and from national and
local assessments, we are able to better characterize
risks and assess priorities. We work with state and
local agencies, tribes, schools, and community groups
to identify communities where air toxics pollution is
occurring at unsafe levels and aggressively take action
to reduce air toxics pollution within those areas.

Often the people most exposed to air pollutants are
those most susceptible to the effects—the young, the
elderly, and the chronically ill. To improve indoor air
quality, EPA deploys programs that educate the public
abour indoor air quality concerns, including radon, and
promotes public action to reduce potential risks in
homes, schools, and workplaces. EPA also collaborates
with stare and tribal organizations, environmental

and public health officials, housing and building
organizations, school personnel who manage schaol
environments, and health care providers, who treat
children prone to or suffering disproportionately from
asthma. The focus of these efforts is to support com-
munities’ efforts to address indoor air quality health
risks. We also provide policy and technical support
and financially assist states and tribes in developing
and implementing effective radon programs.

Restore the Ozone Layer

EPA will implement programs that reduce and
control ozone-depleting substances (ODS), enforce
rules on their production, import, and emission,
and facilitate the transition to substitutes that
reduce CHG emissions and save energy. We will
continue partnership programs that minimize the
release of ODS and programs that educate the
public about the importance of protection from
ultra-violet radiation.

Reduce Unnecessary Exposure
to Radiation

Recognizing the potential hazards of radiation,
Congress charged EPA with the primary responsibil-
ity for protecting people and the environment frgm
harmful and avoidable exposures. In fulfilling this |
responsibility, we will review and update our radia-
tion protection regulations and guidance, operate the
national radiation monitoring system, maintain rq'djo-
logical emergency response capabilities, oversee the
disposal of radioactive waste at the Waste Isolati n
Pilot Plant, inspect waste generaror facilities, and |
evaluare compliance with applicable environmental
laws and regulations.

Applied Research |

EPA's research efforts will focus on a number of aj}
quality and climare areas over the next several years.
In particular, EPA will: |
+ Conduct integrated science assessments of .
criteria air pollurants and provide new data apd
approaches for improving these assessments

+ Improve inventory and risk information to bdtter
inform Agency actions relative to air toxics;

4+ Promote resilience and adapration by conneqting
air quality, water quality, and land use manag%rs
with climate change information and decision-
support tools;

«

+ Promore systems research and life-cycle analy
sis in analyzing the health and environmental
impacts of energy production and operation
including biofuels; and,

+ Investigate the influence of climate change onL
clean air, as well as the impacts of emissions from

i . |

low-carbon fuels in transportation. !

]
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End Notes:
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Thomas R. Karl, Jerry M. Melillo, and Thomas C. Peterson (eds.). 2009. Glgbal Climate Change [mpacts in the United Staces (New
York, New York: Cambridge University Press). Available at http://downloadsglobalchangegov/usimpacts/pdfs/climate-impacts-

reportpdf.

US. EPA, 2010. Our Nation's Air-Status and Trends through 2008. EPA-454/R-09-002. Available ac htep://epa gov/airtrends/2010/
indexhtml.

US. EPA, 2007. The Plain English Guide to the Clean Air Act. EPA-456/K-07-001. Available at hetp://wwwi.epa.gov/air/peg/peg pdf.

US. EPA, 2003, EPA Assessment of Risks from Radon in Homes. EPA 402-R-03-003. Available at http://www.epa gov/radon/
pdfs/402-r-03-003.pdf

Implementing the mandatory GHG reporting rule is one of the Agency's Priority Goals: By June 15, 2011, EPA will make publicly
available 100 percent of facilicy-level GHG emissions dara submitted to EPA in accordance with the GHG Reporting Rule, compli-
ant with policies protecting confidential business information (CBI).

Implementing the light-duty GHG rule is one of the Agency’s Priority Goals: In 2011, EPA, working with DOT, will begin implemen-
tation of regulations designed to reduce the GHG emissions from light-duty vehicles sold in che US. starting with model year 2012.

The US. Global Change Research Program coordinates and integrates federal research on changes in the global environment and
their implications for society. It was mandated by Congress in the Global Change Research Act of 1990 (PL. 101-606). In 2009,
the White House Council on Environmental Qualicy, the Office of Science and Technology Policy, and the National Oceanic and
Atmospheric Administration initiated the Interagency Climate Change Adapration Task Force. When the President signed the
Executive Order on Federal Leadership in Environmental, Energy, and Economic Performance in October 2009, he called on the
Task Force to develop federal recommendations for adapting to climate change impacts both domestically and internationally.

US. EPA, 2006. Air Quality Criteria for Lead (2006) Final Report. EPA/600/R-05/144aF-bF. Available at http://cfpub.epa.govincea/
cfm/recordisplay.cfm?deid=158823.

US. EPA, 2008. Integrated Science Assessment (ISA) for Sulfur Oxides—Health Criteria (Final Report). EPA/600/R-08/047F. Available at
htep://cfpub.epagov/ncea/cfm/recordisplay.cfm?deid=198843,

US. EPA, 2008. Integrated Science Assessment for Oxides of Nitrogen—Health Criteria (Final Report). EPA/600/R-08/071. Available at
htep://cfpubepagov/ncea/cfm/recordisplay.cfm?deid=194645.
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Goal 2: Protecting
America’s Waters

Protect and restore our waters to ensure that drinking water
is safe, and that aquatic ecosystems sustain fish, plants de
wildlife, and economic, recreational, and subsistence activities.

he nation’s water resources are the life-

blood of our communities, supporting our

economy and way of life. Across most of

our country, we enjoy and depend upon
reliable sources of clean and safe water. Several
decades ago, however, many of our drinking
water systems provided water to the tap with
very limited treatment. Drinking water was often
the cause of ilinesses linked to microbiological
and other contaminants. Many of our surface
waters would not have mer today’s water quality
standards. Some of the nation’s rivers were open
sewers, posing health risks, and many waterbodies
were so polluted that safe swimming, fishing, and
recreation were not possible.

We have made significant progress since enactment
of the landmark Clean Water Act and Safe Drinking
Water Act almost 40 years ago. Today, the enhanced
quality of our surface waters and the greater safety
of our drinking water are testaments to decades of
environmental protection and investment, but seri-
ous challenges remain. Small drinking warer systems
are particularly challenged by the need to improve
infrastructure and develop the capacity to meet new
and existing standards. Tens of thousands of homes,
primarily in tribal and disadvantaged communities
and the territories, still lack access to basic sanitation
and drinking water. The rate at which new waters are
listed for warer quality impairments exceeds the pace
at which restored waters are removed from the list.

-
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Objectives: |

* Protect Human Health. Reduce human |
exposure to contaminants in drinking
water, fish and shellfish, and recreational |
waters, including protecting source
waters.

* Protect and Restore Watersheds and :
Aquatic Ecosystems. Protect the quality |
of rivers, lakes, streams, and wetlands |
on a watershed basis, and protect urban, |
coastal, and ocean waters. |

Strategic Measures associated with this Goal ]
are on pages 46 through 48.

Pollution discharged from industrial, municipal,
agricultural, and stormwater sources continue to tie
causes of water quality problems, but other signifis
cant contributors include loss of habitat and habitat
fragmentation, hydrologic alteration, the spread of
invasive species, and climate change. For many years,
nonpoint source pollution—principally nitrogen, |
phosphorus, and sediments—has been recognized
as the largest remaining impediment to improving
water quality. Recent national surveys have found that
our waters are stressed by nutrient pollution, excess
sedimentation, and degradarion of shoreline vegera-
tion, which affect upwards of S0 percent of our lakes
and streams.” Climate change will compound these



problems, highlighting the urgency to evaluate with
our partners options for protecting infrastructure, con-
serving water, reducing energy use, adopting "green”
infrastructure and watershed-based practices, and
improving the resilience of infrastructural and natural
systems, including utilities, watersheds, and estuaries.?

Over the next five years, EPA will work with states,
territories, and tribes to safeguard human health,
make America’s water systems sustainable and secure,
strengthen the protection of our aquatic ecosystems,
improve watershed-based approaches, focus efforts
in key geographic areas®, and take action on climate
change. EPA has established two Priority Goals for
the revision of drinking water standards to strengthen
public health protection®

and the development of
state watershed implemen-
tation plans in support of
the Chesapeake Bay toral
maximum daily load called
far in the Chesapeake Bay
Protection and Restoration
Executive Order® Working
with our partners, the
Agency's effort to protect
our waters is aimed at two
objectives—protecting
human health and protecting
and restoring watersheds and
aquatic ecosystems.

Protect Human Health

Sustaining the quality and supply of our water
resources is essential to safeguarding human health.
More than 250 million people living in the United
States rely on the safety of tap water provided by
public water systems thart are subject to national
drinking water standards. Over the next five years,
EPA will help protect human health and make
America’s water systems sustainable and secure by:

+ Financing public water system infrastructure to
protect and maintain drinking water quality;

4+ Strengthening compliance with drinking water
standards;

4+ Continuing to protect sources of drinking water
from contamination;

4+ Developing new and revising existing drinking
water standards; and,

Supporting states, tribes, territories, and local
water systems in implementing these standards.

While promoting sustainable management of drink-
ing water infrastructure, we will provide needed
oversight and technical assistance to states, territories,
and tribes so that their water systems comply with

or exceed existing standards and are able to comply
with new standards. We will also promote the con-
struction of infrastructure that brings safe drinking
water into the homes of small, rural, and disadvan-
taged communities and increase efforts to guard the
nation’s critical drinking water infrastructure.

In addition, EPA is actively
working Agency-wide and
with external partners and
stakeholders to implement a
new, multi-faceted drinking
water strategy. It is designed
to streamline decision mak-
ing and expand protection

to meet the needs of rural,
urban, and other communi-
ties. This shift in approach
seeks to address chemicals
and contaminants by group,
as opposed to working on a
chemical-by-chemical basis;
fostering the development of new drinking water
treatment technologies; using the authority of multiple
statutes; and, encouraging collaboration with states and
tribes to share more complete data from monitoring at
public water systerns.

Science-based standards are essential to protect our
public water systems, groundwater and surface water-
bodies, and recreational waters. These standards are
the foundation for tools to safeguard human health
such as advisories for beaches, fish consumption,
and drinking water. Over the next five years, we will
expand that science to improve our understanding
of emerging potential waterborne threats to human
health. We will also increase efforts to protect and
improve beach water quality for our communities,
including the development of new criteria and test-
ing methods that provide quicker results and enable
faster action on beach safety.



Protect and Restore Watersheds
and Aquatic Ecosystems

People and the ecological integrity of aquatic systems
rely on healthy watersheds. EPA employs a suite of
programs to protect and improve water quality in
the nation’s watersheds—rivers, lakes, wetlands, and
streams—as well as in our estuarine, coastal, and
ocean waters. In partnership with states, territories,
local governments, and tribes, EPAs core water
programs help:

+ Protect, restore, maintain, and improve water
quality by financing wastewater treatment
infrastructure;

4+ Conduct monitoring and assessment;

+

Establish pollution reduction targets;
Updare water quality standards;

Issue and enforce discharge permits; and,

+ 4+ 4

Implement programs to prevent or reduce
nonpoint source pollution,

Over the next five years, EPA will continue efforts to
restore waterbodies that do not meet water quality
standards, preserve and protect high quality aquatic
resources, and protect, restore, and improve wetland
acreage and quality. The Agency will improve the way
existing tools are used, explore how innovative tools
can be applied, and enhance efforts and cross-media
collaboration to protect and prevent water quality
impairment in healthy watersheds.

in partnership with states, tribes, and local communi-
ties, EPA is developing a clean water strategy that

will outline objectives for advancing the vision of the
Clean Warer Act and actions EPA will take to achieve
those objectives. The Agency will explore ways to
improve the condition of the urban waterways that
may have been overlooked or under-represented in
local environmental problem solving. We will also
work more aggressively to reduce and control pollut-
ants that are discharged from industrial, municipal,
agricultural, and stormwater sources, and vessels,

as well as to implement programs to prevent and
reduce pollution that washes off the land during

rain events. By promoting “green” infrastructure and

et S -_.{
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sustainable landscape management, EPA will help |
restore natural hydrologic systems and reduce pollu
tion from stormwater events® i

EPA will also lead efforts to restore and protect
aquatic ecosystems and wetlands, particularly in
key geographic areas’, to address complex and
cross-boundary challenges. EPA is heading up a
multi-agency effort to restore and protect the Great
Lakes, one of America’s great waters, through the |
Grear Lakes Restoration Initiative.” In other parts |
of the nation, we will focus on nutrient pollution, |
which threatens the long-term health of important
ecosystems such as the Chesapeake Bay. Further, |
given the environmental catastrophe resulting from
the Deepwater Horizon BP oil spill, EPA will take |
necessary actions to support efforts to remove oil !
from and restore the Gulf of Mexico ecosystem. EPA
will provide assistance to other federal, state, tribal,
and local partners as they work to restore the watef,
wetlands, beaches, and surrounding communities gf
this vital area. We will also begin to identify actions,
to respond and adapt to the current and potential !
impacts of climare change on aquatic resources,
including the current and potential impacts assom-l
ated with warming temperatures, changes in ramfall
amount and intensity, and sea level rise?

1
|
i
|

Applied Research

EPA' research will help ensure that naturaland |
engineered water systems have the capacity and |
resiliency to meet current and future water needs fi)r
the range of water-use and ecological requirements.
These efforts will help position the Agency to mee
the future needs in water resources management by:

+ Evaluating individual and groups of contami- i
nants for the protection of human health and |
the envirgnment; '

+ Developing innovative tools, technologies, and
strategies for managing water resources (includ-
ing stormwater); and,

3

+ Supporting a systems approach for protecting |
and restoring aquatic systems. The development
of watershed-level data, rools, and approaches
is crucial to our ability to provide adequate and
safe water resources.



End Notes:

1

US. EPA, 2006, Wadeable Streams Assessment: A Collaborative Survey of the Nation’s Streams. EPA 841-B-06-002. Available at http://
www.epa gov/owow/streamsurvey. See also EPA, 2010, National Lakes Assessment: A Collaborative Survey of the Nation's Lakes. EPA
841-R-09-001. Available at http://www.epa gov/lakessurvey/pdf/nla_chapter0.pdf

Resilience is the ability of a system to absorb change and disturbance and still retain its fundamental function and/or structure.

Key geographic areas in the national water program include the Chesapeake Bay, the Great Lakes, the Gulf of Mexico, the
US.-Mexico Border region, the Pacific Islands, the Long Island Sound, the South Florida Ecosystem, the Puget Sound Basin, the
Columbia River Basin, and the San Francisco Bay Deita Estuary. For more information on these programs and their performance
measures, see the annual National Water Program Guidance, available at htip://www.epa gov/water/waterplan/index.html.

EPA has developed a Priarity Goal as part of the drinking water strategy efforts: Over the next twa years, EPA will iniuate review/
revision of at least four drinking water standards to strengthen public health protection.

EPA has developed a Priority Goal to support the Chesapeake Bay Executive Order: Chesapeake Bay watershed states (including
the District of Columbia) will develop and submit Phase | watershed implementation plans by the end of CY 2010 and Phase Il
plans by the end of CY 2011 in support of EPAs final Chesapeake Bay total maximum daily load (TMDL) and consistent with the
expectations and schedule described in EPA's lecters of November 4 and December 29, 2009, and June 11, 2010. For more informa-
tion, see htrp://execurtiveorder chesapeakebay.ner.

For information on managing wet weather with green infrastructure, see http://cfpub.epa.gov/npdes/home.cfm?program_id=298,
Creat Lakes Restoration Initiative, information available at htup://greatlakesrestoration.us/.

United States Global Change Research Program, information available at htep://www.globalchange gov/publicarions/reports/
scientific-assessments/us-impacts.
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Goal 3: Cleaning Up
Communities and
Advancing Sustainable

Development

Clean up communities, advance sustainable development, and protect
disproportionately impacted low-income, minority, and tribal communities. Prevent
releases of harmful substances and clean up and restore contaminated areas.

ncontrolled releases of waste and

hazardous substances can contaminate

our drinking water and threaten healthy

ecosystems. EPA leads efforts to preserve,
restore, and protect these precious resources so
they are available for both current and future
generations. Over the next several years, our high-
est priorities under this goal are to prevent and
reduce exposure to contaminants and accelerate
the pace of cleanups across the country. EPA
works collaboratively with international, state,
and tribal partners to achieve these aims and with
communities to ensure that they have a say in
environmental decisions that affect them. Our
efforts are guided by scientific data, research, and
tools that alert us to emerging issues and inform
decisions on managing materials and addressing
contaminated properties.

Promote Sustainable and
Livable Communities

EPA supports urban, suburban, and rural com-
munity goals of improving environmental, human
health, and quality-of-life outcomes through
partnerships that also promote economic
opportunities, energy efficiency, and revitalized
neighborhoods. Sustainable communities bal-
ance their economic and natural assets so that
the diverse needs of local residents can be met
now and in the future with limited environmental

L.

|
i

R o

Objectives: |

+ Promote Sustainable and Livable
Communities. Support sustainable, resil-
ient, and livable communities by working |
with local, state, tribal, and federal partners |
to promote smart growth, emergency |
preparedness and recovery planning, ':
brownfield redevelopment, and the equi- i
table distribution of environmental benefits. |

« Preserve Land. Conserve resources and |
prevent land contamination by reducing '
waste generation, increasing recycling,
and ensuring proper management of i
waste and petroleum products.

« Restore Land. Prepare for and respond
to accidental or intentional releases of
contaminants and clean up and restore
polluted sites. |

* Strengthen Human Health and
Environmental Protection In Indian !
Country. Support federally-recognized
tribes to build environmental management |
capacity, assess environmental condi-
tions and measure results, and implement
environmental programs in Indian country.

Strategic Measures associated with this Goal
are on pages 49 through 51.




impacts. EPA accomplishes these outcomes by work-
ing with communities, other federal agencies, states,
and national experts to develop and encourage
development strategies that have better outcomes
for air quality, water quality, and land preservation
and revitalization,

Development and building construction practices
may result in a broad range of impacts on human
health and the environment. EPA is working with
other federal, state, and local partners to develop best
practices and guidance on aspects of sustainability
related to how and where development occurs,
including promoting smarter growth patterns and
encouraging widespread adoption of green building
technologies to support our strategic goals.

For example, EPA has joined with the US.
Department of Housing and Urban Development
(HUD) and the US. Department of Transportation
(DQOT) to minimize the environmental impacts of
development, which may include improved access to
affordable housing, more transportation options, and
lower transportation costs.! Through a set of guiding
"livability” principles and a partnership agreement
that will guide the agencies' efforts, this partnership
is coordinating federal housing, transportation, water,
and other infrastructure investments to protect the
environment, promote equitable development, and
help to address the challenges of climate change.

EPA is committed to ensuring environmental justice
regardless of race, color, national origin, or income.
Recognizing that minority and/or low-income com-
munities may face disproportionate environmental
risks, we work to protect these communities from
adverse health and environmental effects and to
ensure they are given the opportunity to participate
meaningfully in environmental cleanup decisions.

EPA's brownfields program emphasizes environmen-
tal and human health protection in a manner that
stimulates economic development and job creation
by awarding competitive grants to assess and clean
up brownfield properties and providing job training
opportunities, particularly in underserved com-
munities.? We also provide outreach and technical
assistance to communities, including area-wide
planning approaches, to identify: viable end uses
of a single, large property or groups of brownfield

properties; associated air and water infrastructure
investments; and, environmental improvements in
the surrounding area to revitalize the community.
Under EPA's brownfields Priority Goal, area-wide
planning will be conducted with the participation of
other federal agencies, states, tribes, and local govern-
ments and communities to identify resources and
approvals necessary to carry out actions identified in
area-wide plans.? This new approach differs from the
way EPA brownfields resources have traditionally been
used, recognizing that approaching the assessment
and cleanup needs of a brownfields-impacted area
can be more effective than focusing on individual
sites in isolation of the adjacent or surrounding area.

Preserve Land

EPA and authorized states issue and enforce permits
for the treatment, storage, or disposal of hazardous
wastes to ensure that facilities subject to Resource
Conservarion and Recovery Act (RCRA) regulations
operate safely. To prevent future environmental
contamination and to protect the health of the
estimated three million people living within a mile of
hazardous waste management facilities®, EPA and its
state partners continue their efforts to issue, update,
or maintain RCRA permits for approximately 10,000
hazardous waste units (such as incinerators and
landfills) at these facilities.

EPA is increasing emphasis on life-cycle based
materials management. In order to respond to RCRA'
mandate to conserve resources and energy, EPA

will focus on strategies that emphasize sustainable
materials management by identifying and reducing or
minimizing waste at all life-cycle stages, from extrac-
tion of raw materials through end of life* Through
this approach, EPA will focus on improving resource
use through evaluating the environmental impacts

of life-cycle stages of a material, product, or service,
including identifying GHG benefits. EPA will develop
national strategies that consider using less environ-
mentally intensive and toxic materials and continue to
promote downstream solutions, like reuse and recy-
cling, to conserve our resources for future generations.

To reduce the risk posed by underground storage
tanks (USTs) located at nearly a quarter of a million
facilities throughout the country, EPA and states are
working to ensure that every UST system is inspected

]



at least once every three years. As fuel types change,
UST systems must be equipped to safely store the
new fuels. EPA is working to ensure biofuels are stored
in compatible UST systems.

Restore Land

Challenging and complex environmental problems,
such as contaminated soil, sediment, and ground-
water that can cause human health concerns, persist
at many contaminated properties. EPA's Superfund,
RCRA corrective action, leaking underground stor-
age tank, and brownfields cleanup programs, and
Toxic Substances Control Act (TSCA) cleanups of
polychlorinated biphenyls (PCBs), reduce risks to
human health and the envi-
ronment by assessing and
cleaning up these sites to
maintain or put them back
into productive use.

In an effort to improve the
accountability, transpar-
ency, and effectiveness of
EPA' cleanup programs, EPA
has initiated the Integrated
Cleanup Initiacive (ICl), a
multi-year effort to better use
the most appropriate assess-
ment and cleanup authorities
to address a greater number
of sites, accelerate cleanups,
and put sites back into
productive use while pro-
tecting human health and
the environment. By using
the relevant tools available in each of the cleanup
programs, including enforcement, EPA will better
leverage the resources available to address needs at
individual sites. EPA will examine all aspects of the
cleanup programs, identifying key process improve-
ments and enhanced efficiencies. As part of the ICl,
EPA will develop a new suite of performance mea-
sures that will support comprehensive management
of the cleanup life cycle by addressing three critical
points in the cleanup process—starting, advancing,
and completing site cleanup.

EPA is continuing to improve its readiness to respond
to releases of harmful substances, including oil spills,

by clarifying authorities, training personnel, and |
providing proper equipment. Given the Deepwater
Horizon BP oil spill and the efforts to clean up and .
restore the Gulf of Mexico, EPA will review its current
rules, guidelines and procedures on oil spils. EPA will
ensure that it has the appropriate tools to prevent, !
prepare for, respond to, and recover from such inci-
dents within its jurisdiction

National preparedness is essential to ensure that |
emergency responders are able to address multiple,
large-scale emergencies, including those that may :
involve chemicals, oil, biological agents, radiation, of
weapons of mass destruction. Consistent with the |
government-wide Nartional Response Framework, .
EPA prepares for the possibgl-
ity of multiple, simuitaneous,
nationally significant inci-
dents across several regions
and provides guidance and:
technical assistance to stare
and local planning and
response organizations.

EPA's hazardous waste
programs are working to |
reduce the energy use and |
environmental footprint |
during the investigation and
remediation of sites. As part
of this effort, EPA's Superfund
program will implement its,
green remediation strategy
to reduce the energy, water,
and materials used during site
cleanups while ensuring that
protective remedies are implemented. '

EPA is also implementing its Community
Engagement Initiative designed to enhance our !
involvement with local communities and stakehold-
ers so that they may meaningfully participate in :
decisions on land cleanup, emergency response, and
management of hazardous substances and waste. |
The goals of this initiative are to ensure transparent
-and accessible decision-making processes, to deliver
information that communities can use to partici-
pate meaningfully, to improve EPA responsiveness
to community perspectives, and to ensure timely
cleanup decisions.




Strengthen Human Health and
Environmental Protection in
Indian Country

Under federal environmental statutes, EPA is respon-
sible for protecting human health and the environment
in Indian country. EPAs commitment to tribal envi-
ronmental and human health protection, through the
recognition of tribal sovereignty and self-determination,
has been steadfast for over 25 years, as formally
established in the Agency's 1984 Indian Policy® EPA
works with over 500 federally-recognized tribes located
across the United States to improve environmental and
human health outcomes. indian country totals more
than 70 million acres with reservations ranging from less
than 10 acres to more than 14 million acres. Difficult
environmental and health challenges remain in many
of these areas, including lack of access to safe drinking
water, sanitation, adequate waste facilities, and other
environmental safeguards taken for granted elsewhere.

In collaboration with our tribal partners and fulfilling
our government-to-government responsibilities, EPA

will engage in a two-part strategy for strengthening
human health and environmental protection in Indian
country. First, EPA will provide the opportunity for
federally-recognized tribes to create an effective and
results-oriented environmental capacity-building
presence. Second, EPA will ensure that its programs
are implemented in Indian country either by EPA or
through opportunities for implementation of environ-
mental programs by tribes themselves.

Applied Research

In the area of cleaning up communities, research will allow
EPA to identify and apply approaches that better inform
and guide environmentally sustainable behavior, protect
human health and ecosystems, and provide the products
and services needed for mitigation, management, reme-
diation, and long-term stewardship of contaminated sites.
it will also provide state, tribal, and local decision makers
with the knowledge needed to make smart, systems-
based decisions that will inform a balanced approach to
their cleanup and development needs.

End Notes:

1 Our Built and Natural Environments; A Technical Review of the Interactions between Land Use, Transportation, and
Environmental Quality. Information available at htep://www.epa gov/dced/builthtm.

2 For more information about EPA's brownfields program, see http://www.epa gov/brownfields.

3 EPA has developed a Priority Goal for brownfields: By 2012, EPA will have initiated 20 enhanced brownfields community level
projects that will include a new area-wide planning effort to benefit under-served and economically disadvantaged communities.
This will allow those communities to assess and address a single large or multiple brownfields sites within their boundaries, thereby
advancing area-wide planning to enable redevelopment of brownfields properties on a broader scale. EPA will provide technical
assistance, coordinate its enforcement, water, and air quality programs, and work with other federal agencies, states, tribes, and local
governments to implement associated targeted environmental improvermnents identified in each community’s area-wide plan

4 This refers to the rotal estimated number of people that live within a mile of each of the RCRA hazardous waste facilities that
have approved controls in place. Site-specific data can be queried from the Enforcement and Compliance History On-line
database, which provides fast, integrated searches of EPA and state data for regulated facilities (see http://www.epa-otisgov/echao/f
campliance_report_rcra heml). Population data included in the database is from the 2000 US. Census.

5  For more information on sustainable materials management, see Sustainable Materials Management: The Road Ahead.
EPA 530R-09-009. Available at hrtp://www.epagov/oswi/inforesources/pubs/vision2 pdf

6  Several federal agencies have jurisdiction and authority for oil spill preparedness, response, and recovery in the US. in addition to
EPA, including the Department of Transportation and the Coast Guard. EPAs efforcs will focus on those aspects of the national oil
spill program for which they have authority and responsibility, primarily the inland area and fixed facilities, as well as sharing besc
practices, pertinent research, and lessons learned with its federal partners.

7 More informarion about Superfund and green remediation at EPA is available at hup://www.epa gov/superfund/greenremediation.

8  The 1984 EPA Palicy for the Administration of Enviranmental Programs on Indian Reservations is available at htip://www.epagov/

tribal/pdffindian-policy-84.pdf.
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Goal 4: Ensuring
the Safety of
Chemicals and

Preventing Pollution

Reduce the risk and increase the safety of chemicals and prevent pollution at the source.

hemicals are involved in the production

of everything from our homes and cars

to the cell phones we carry and the food

we eat. Thousands of chemicals have
become ubiquitous in our everyday lives and
everyday products, as well as in our environment
and our bodies. Chemicals are often released into
the environment as a result of their manufacture,
processing, use, and disposal. Research shows that
children receive greater exposures ro chemicals
because they inhale or ingest more air, food, or
water on a body-weight basis than adults do.’
Other vulnerable groups, including low-income,
minority, and indigenous populations, are also dis-
proportionately impacted by, and thus particularly
at risk from, chemicals.

In 2009, the Administration announced principles

for modernizing the Toxic Substances Control Act
(TSCA) to help inform efforts underway in Congress
to reauthorize and significantly strengthen EPA's ability
to assess the safety of industrial chemicals and ade-
quately protect against unreasonable environmental
or public health risks2 TSCA is outdarted and should
be revised to provide stronger and clearer authority
for EPA to collect and act upon critical data regard-
ing chemical risks, While TSCA does provide some
authority to EPA to collect chemical information and
mandate industry to conduct testing, there remain
large, troubling gaps in the available dara and state

of knowledge on many widely used chemicals in com-
merce. EPA's authority to require development and
submission of information and testing data is limiced

Objectives:

+ Ensure Chemical Safety. Reduce the risk .
i of chemicals that enter our products, our
i environment, and our bodies. !

* Promote Pollution Prevention. Conserve |
and protect natural resources by promot- |
ing pollution prevention and the adoption !
of other stewardship practices by com- i
panies, communities, governmental
organizations, and individuals.

Strategic Measures associated with this Goal |
are on pages 52 through 53.

by legal hurdles and procedural requirements. As we
look to the future, it is important ta work together
with Congress and stakeholders to modernize and
strengthen the tools available under TSCA to preyent
harmful chemicals from entering the marketplace

and to increase confidence that those chemicals ¢hat
remain are safe and do not endanger the environment
or human health, especially for consumers, workers,
and sensitive subpopulations like children. :

The 1990 Pollution Prevention Act established prf_--{
ventng pollution before it is generated as national
environmental policy. EPA is enhancing cross-cutting
efforts to advance sustainable practices, safer chermicals,
greener processes and practices, and safer products.
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Ensure Chemical Safety

Chemical safety is one of EPAs highest priorities. EPAS
approach to chemical risk management leverages

expertise, information, and resources by collaborating . :

with other countries, federal agencies, states, tribes,
and the public to improve chemical safety.? Children
and other disproportionately exposed and affected
groups, including low-income, minority, and indige-
nous populations, require more explicit consideration
in EPA's chemical risk assessments and management
actions, in accordance with the Executive Orders

and guidance on children’s health and environmental
justice*

EPA employs a variety of strategies under several stat-
utes to ensure the safety of chemicals. These include:

+ Conrrolling the risks of new chemicals before
they are introduced or reintroduced into

commerce;
Evaluaring chemicals already in use;

Developing and implementing regulatory and
other actions to eliminate or reduce identified
chemical risks; and,

Making public the data necessary to assess
chemical safety to the extent allowed by law.*¢

EPA has enhanced its work to ensure the safety of
existing chemicals by raking action to restrict the
production and use of chemicals posing unreason-
able risks and better assess chemicals that may pose
environmental or public health concerns. This will
quicken the Agency's pace in characterizing the
hazards posed by the highest volume chemicals,
maximize use of existing TSCA authorities to increase
the availability of chemical information, and acceler-
ate work to identify safer alternatives.

Over the next five years, the Agency will implement
risk management actions for chemicals that pose
unreasonable risk to the environment or human
health, carefully considering how the most vulnerable
populations are potencially affected. EPA is strength-
ening rules to keep track of chemicals in commerce
and adding chemicals and data requirements to
better inform both EPA and the public about releases
of toxic chemicals into the environment. EPA is

increasing its evaluation of claims of confidentiality in
order to make all health and safety data for chemicals
in commerce more publicly available to the extent
allowed by law. EPA is also applying increasingly
sophisticated scientific tools in reviewing hundreds of
new chemical submissions each year under TSCA and
increasing the efficiency and effectiveness of these
reviews through the implementation of electronic
submission and management systems.

EPA will make major strides in guarding against
exposure to chemicals that continue to pose poten-
tial risks to human health and the environment even
after their hazards have been identified and certain
uses have been phased out. For example, to continue
ro reduce childhood blood lead levels, EPA is working
in partnership with states and tribes to certify hun-
dreds of thousands of lead-paint professionals and
expand public awareness of lead risks by implement-
ing requirements for the use of lead-safe practices

in renovarion, remodeling, and painting activities in
millions of older homes®?

Over the next five years, EPA will manage a compre-
hensive pesticide risk reduction program through
science-based registration and reevaluation processes,
a worker safety program, certification and training
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activities, and support for integrated pest manage-
ment. EPAs current pesticide review processes focus
on ensuring that pesticide registrations comply with
the Endangered Species Act and achieve broader
Agency objectives for water quality protection. The
review processes will continue to place emphasis

on the protection of potentially sensitive popula-
tions, such as children, by reducing exposures from
pesticides used in and around homes, schools, and
other public areas. EPA is reviewing its worker safety
certification and training regulations to ensure that
they are adequately protective. EPAs review processes
ensure that pesticides can be used safely and are
available for use to maintain a safe and affordable
food supply, to address public health outbreaks, and
to minimize property damage that can accur from
insects and pests."

EPA is also working to identify and address any
potential risks of nanoscale materials during new

and existing chemical review and on improving data
collection efforts."" In addition, EPA is implementing a
comprehensive testing program to screen for chemi-
cals’ potential to interact with the endocrine system."
More broadly, EPA is looking comprehensively across
statutes to determine the best tools to apply to
specific problems. For example, under a new drinking
water strategy, the Agency is exploring how to use
the Federal Insecticide, Fungicide, and Rodenticide
Act (FIFRA) and TSCA to ensure that drinking water
is protected from pesticides and industrial chemi-
cals and that chemicals found in drinking water are
being screened for endocrine disrupring properties
using the authorities of the Safe Drinking Water Act
(SDWA), the Federal Food, Drug, and Cosmetic Act
(FFDCA), and FIFRA.

Prevent Pollution at the Source

The Pollution Prevention Act of 1990 established
narional pollution prevention policy. Time and
experience have added to our understanding and
appreciation of the value of preventing pollution
before it occurs. Pollution prevention is central to all
of EPA's sustainability strategies, and EPA will continue
ta incorporate pollution prevention principles into
our policies, regulations, and actions. Pollution pre-
vention, a long-standing priority for EPA, encourages
companies, communities, governmental organiza-
tions, and individuals to prevent pollution and waste

before generation by implementing conservation
techniques, promoting efficient re-use of materials,
making production processes more sustainable, and
promoting the use of safer substances. Together
with new technology development, these pollution
prevention practices result in significant co-benefits,
such as the conservation of raw marerials, water, and
energy; reduction in the use of hazardous and high:
global-warming-potential materials; promotion of
safer chemical substitutes; reduction of greenhouse
gas emissions; and, the elimination of pollutant
transfers across air, water, and land. EPA will col-
laborate with states and other partners to review
pollution prevention results and identify enhanced’
pollution prevention strategies. This will also include
continuing grants o states to support vital state pgl-
lution prevention infrastructures and fund technical
assistance for local businesses.

EPA promotes "green” chemistry through the devel-
opment and use of innovative chemical technologies.
The Agency advances environmentally-conscious
design, commerciahization, and use of "green” engi-
neering processes and sets standards for labeling
programs that meet stringent criteria giving consum-
ers assurance about the environmental integrity

of the products they use. In addition, EPA helps
agencies across the federal government comply with
green purchasing requiremencs, thereby stimulating
demand for “greener” products and services.”

Research

EPA chemicals research will continue to provide
the scientific foundation for addressing the risks of
chemical exposure in humans and wildlife. It will
include enhanced chemical screening and testing
approaches for priority-setting and context-relevant
chemical assessment and management. Research
will inform Agency actions and help local decision :
makers address contaminants of greatest concern
to them, particularly with respect to air toxics and
drinking water issues. EPA will continue assessments
of high priority chemicals. EPA's research program also
will promote discoveries and innovations in green
chemistry and green engineering to help encourage
use of safer chemicals in commerce.

1
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End Notes:
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Environmental Working Group, 2005. Body Burden-The Pollution in Newborns. Available at http://www.ewg.org/reports/
bodyburden2 fexecsumm.php.

Essential Principles for Reform of Chemicals Management Legislation. Available ac htep://www.epa.gov/oppt/existingchemicals/
pubs/principleshtml.

“EPA Increases Transparency of Chemical Risk Information: Action part of continued comprehensive reform of toxic substances
laws."” EPA News Release, January 21, 2010, Available at http;//yosemite.epagov/opafadmpress.nsf/bd4d379a92ceceeacB5257359004
00c27/631cf22eb540c4dbB852576b2004ecas7!OpenDocument.

Executive Orders include: E.O. 13045 (Protection of Children from Environmental Health Risks and Safety Risks) and £.O. 12858
(Federal Actions to Address Environmental Justice in Minority Populations and Low Income Populations). Relevant guidance
documents can be found on EPAs environmental justice and children's health websites, http://www.epa.gov/compliance/
environmentaljustice/index html and http://yosemite.epa.gov/ochp/ochpweb.nsf/content/homepage htm.

Collecting and Assessing Information on Chemicals. Available at huep://www.epa.gov/oppt/existingchemicals/pubs/collectinfo.
heml.

Managing Chemical Risk. Available at http://www.epa.gov/oppt/existingchemicals/pubs/managechemrisk.html.
Overview of EPA New Chemicals Program. Available at heepif//www.epa.gov/oppt/newchems.

Information about childhood lead poisoning is available at htthMww,lea;jﬁeekids.org

EPA Lead-Safe Cerrification Program. Available at http://www.epa gov/lead/pubs/toolkitshtm

EPA pesticides program information is available at hup://www.epa gov/pesticides.

Information about nanotechnology is available at hetp://www.epa.gov/ncer/nano/factsheet/.

Information about the EPA Endocrine Disruptor Screening Program is available at http://www.epa.gov/scipoly/oscpendo/index.
hem.

Information about the EPA Environmentally Preferable Purchasing Program is available at htep://www.epa gov/epp/pubs/about/
about.htm.
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Goal 5: Enforcing

Environmental Laws

Protect human health and the environment through vigorous and targeted
civil and criminal enforcement. Assure compliance with environmental laws.

igorous enforcement supports EPA's ambi-
tious goals to protect human health and
the environment. Achieving these goals for
safe drinking water, lakes and streams that
are fishable and swimmable, clean air to breathe,
and communities and neighborhoods that are
free from chemical contamination requires both
new strategies and compliance with the rules we
already have. By addressing noncompliance swiftly
and effectively, EPA's civil and criminal enforcement
cases directly reduce pollution and risk, and deter
others from violating the law.

EPA enforcement takes aggressive action against
pollution problems that make a difference in
communities. Through vigorous civil and criminal
enforcement and other compliance tools, EPA targets
the most serious water, air, and chemical hazards, and
advances environmental justice by protecting low-
income, minority, and tribal communities thar are
disproportionately impacted by such hazards.

Vigorous civil and criminal enforcement plays a
central role in achieving the bold goals below that
the Administrator has set for EPA:

+ Taking Action on Climate Change and
Improving Air Quality: EPA will take effective
actions to reduce air pollution from the largest
sources, including coal-fired power plancs and
the cement, acid, and glass sectors, to improve
air quality. Enforcement to cut toxic air pollu-
tion in communities improves the health of
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Objective:

» Enforce Environmental Laws. Pursue
vigorous civil and criminal enforcement
that targets the most serious water, air,
and chemical hazards in communities.
Assure strong, consistent, and effective
enforcement of federal environmental laws :
nationwide.

Strategic Measures assoclated with this Goal
are on pages 54 through 55.

communities, particularly low-income, minority,
and tribal communities that are dispropor-
tionately impacted by pollution. Enforcement:
supports reductions in greenhouse gases (GHG)
through enforcement settlements that encour-
age GHG emission reductions. EPA will also wbrk
to ensure compliance with new standards and
reporting requirements for GHG emissions as
they are developed.

Protecting America's Waters: EPAisre- |
vamping enforcement and working with state
permitting authorities under the Clean Water
Act Action Plan’ to make progress on the most
important water pollution problems. This work
includes, as a Priority Goal, increasing enforce-
ment actions in waters that do not meet water
quality standards. In addition the Agency will




continue to focus on getting raw sewage out of
wacer, cutting pollution from animal waste, and
reducing pollution from stormwater runoff?
Enforcement will help to clean up great waters
like the Chesapeake Bay and will assist in revital-
izing urban communities by protecting urban
waters. Enforcement will also support the goal of
assuring safe drinking water for all communities,
including in Indian country.

Cleaning Up Communities and Advancing
Sustainable Development: EPA protects
communities by requiring responsible parties to
conduct cleanups, saving federal dollars for sites
where there are no other alternatives. Aggressively
pursuing these parties to clean up sites ultimately
reduces direct human exposures to hazard-

ous pollutants and contaminants, provides for
long-term human health protection, and makes
contaminated properties available for reuse.

Ensuring the Safety of Chemicals and
Preventing Pollution: Reforming chemical
management enforcement and reducing expo-
sure to pesticides will help protect human health,
Enforcement reduces direct human exposures

to toxic chemicals and pesticides and supports
long-term human health protection.

Criminal enforcement underlines our commitment to
pursuing the most serious pollution violations. EPAs
criminal enforcement program will focus on cases

g S

across all media that involve serious harm or injury;
hazardous or toxic releases; ongoing, repetitive, or
multiple releases; serious documented exposure to
pollutants; and, violators with significant repeat or
chronic noncompliance or prior criminal conviction.

EPA shares accountability for environmental and
human health protection with states and tribes. We
work together to target the most important pollu-
tion violations and ensure that companies that do
the right thing and are responsible neighbors are not
put at a competitive disadvantage. EPA also has a
responsibility to oversee state and tribal implemen-
tation of federal laws to ensure that the same level
of protection for the environment and the public
applies across the country.

Enforcement can help to promote environmental
justice by targeting pollution problems that dispro-
portionately impact low-income, minority, and tribal
communities. Ensuring compliance with environ-
mental laws is particularly important in communities
that are exposed to greater environmental health
risks. EPA fosters community involvement by mak-
ing information about compliance and government
action available to the public?

Increased transparency is an effective tool for improv-
ing compliance. By making information on violations
both available and understandable, EPA empowers
citizens to demand better compliance.

End Notes:
4

2

An overview of the Clean Water Action Plan is available at http://www.epa gov/oecaerth/civil/cwa/cwaenfplan html.

EPA has developed a Priority Goal for water enforcement: EPA will increase pollutant reducing enforcement actions in waters that

do not meet water quality standards, and post results and analysis on the web.

Information about compliance and government action is available at htep://www.epa.gov/compliance/index html.
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External Factors and Emerging Issues

PA sets goals and objectives in carrying out

its mission to protect human health and the

environment, but there are always factors

ourtside of EPAS control that affect our ability

to do our work. For example, the changing eco-
nomic, legal, and regulatory landscape often affects
the Agency's resources, anticipated activities, and
direction. As part of a dynamic global community

addressing technological changes, EPA is confronted

with challenges, emerging issues, and opportunities
every day. An oil spill, lood, hurricane, tragedy, or

other disasters can swiftly divert the Agency's antici-

pated focus. Other issues, such as climate change and

population growth, can create long-term challenges

that run deep and across many EPA programs.
Additionally, EPA accomplishes much of its work
through partnerships, particularly with states and

tribes, and any budget shortfalls they experience can

affect our ability to achieve our goals.

External factors and emerging issues present both

opportunities and challenges to EPA. Specifically, over

the next five years, EPA will be actively engaged in a
variety of areas:

+ Climate Change: Energy and transportation
policies continue to evolve and influence the

Agency’s ability to improve air quality and address
climate change issues. Impacts of climate change,

such as changes in rainfall amount and intensity,

shifting weather and seasonal patterns, and

increases in flood plain elevations and sea levels,

will also affect progress towards many of the

goals. Yer other developments may have positive

environmental impacts. The growth of alterna-
tive energy sources and increased investments
in energy efficiency can reduce greenhouse gas
emissions and improve local air quality.

+ American Reinvestment and Recovery
Act (ARRA}: We expect the long-term impact
of ARRA! funding will advance assessment
and cleanup activities at former industrial sites,
help address local water infrastructure needs,
and spur technological innovation, promoting
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energy efficiency, alternative energy supplies,
and new technologies and innovation in water
infrastructure.

Water Quality: Water quality programs face
challenges such as increases in nutrient loadings
and stormwater runoff, aging infrastructure, and
population growth (which can increase water
consumption and place additional stress on
aging water infrastructures). The Agency needs
to examine carefully the potential impacts of
and solutions to these issues, including effects on
water quality and quantity that could result in
the long term from climate change.

Waste Management: Our necessary relian¢e
on private parties, state and tribal partners, the
use of new and innovative control technologies,
and the involvement of other federal agencies in
remediation efforts can all affect our efforts to
remediate contaminated sites and prevent waste.
New waste streams are continually emerging,
such as those from mining of rare earth elements
which are used in clean-energy technologies,
potentially presenting increased opportunities
for recycling of valuable materials and challenges
for safe disposal of new waste streams,

Protective Site Cleanup: Hazardous waste
programs are intended to provide permanent
solutions to contaminated media at sites or facili-
ties to the extent practicable. Complications can
arise when new scientific information concern-
ing contaminants at a site suggests that a risk
assessment that was protective when a remedy
was selected is no longer protective given the
contaminant levels remaining at a sice and their
potential exposure pathways and uses. As appro-
priate, EPA must incorporate emerging science
into decision making to maintain its commit-
ment to provide permanent solutions.

Chemical Safety: Legislative reforms to the
Toxic Substances Control Act in line with the
Administration’s principles would provide EPA

e



with the ability to obtain and publicly disclose
critical information on the risks posed by
chemicals. This will strengthen our chemical risk
assessment and management programs, and
significantly improve federal and state ability

to manage and mitigate risk from industrial
chemicals.

Communities: Citizen science—individual
citizens and community groups that monitor
and document environmental trends—can
expand the reach of EPA's own field presence.
Communities have access to mare environ-
mental, economic, and social data than ever
before that can be synthesized and analyzed
through varying tools and technologies. With
this information, communities can make smarter
management decisions which may lead to
increasingly effective stewardship. While citizen
science requires expert support to ensure the
quality of environmental data and to facilitate
knowledge-building, with the right tools, com-
munities can spur local industry and others to

End Note:

do a better job of complying with environmental
laws and regulations.

The world in which EPA works continues to change
rapidly. The recent oil spill in the Gulf of Mexico is a
catastrophic environmental problem that will have
significant consequences and require innovative
technological and other solutions. A wide range

of new technologies are on the horizon in areas as
diverse as nanotechnology catalysts and nanoso-

lar cells, nanomaterials for rehabilitation of water
pipes, advanced battery technologies, accurate and
inexpensive portable and real-time sensors, and

the application of synthetic biology to algal biofuel
production. Emerging technologies may present new
environmental problems that need to be understood
and addressed, and at the same time will create
opportunities for building an advanced technologi-
cal infrastructure. EPA will continue to do its best to
anticipate change and be prepared to address the
inevirable challenges and opportunities that we will
face in the future.

1 Information about the American Reinvestment and Recovery Act is available at heep://www.recovery.gov.
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Summary of Program Evaluation

he Administration has emphasized the

importance of using program evaluation to

provide the evidence needed to demon-

strate that our programs are meeting their
intended outcomes, By assessing how well a program
is working and why, program evaluation can help EPA
identify where our activities have the greatest impact
on protecting human health and the environment,
provide the road map needed to replicate successes,
and conversely, identify areas needing improvement.
This is particularly important as EPA meets its obliga-
tions for transparency and accountability.

For the Strategic Plan, we look to the results of past
evaluations to inform our program strategies for

the next five years. Evaluation results may affirm
existing strategies or identify oppartunities for
improvement and may lead to changes in policy,
resource decisions, and program implementation.
For example, the Government Accountability
Office’s 2007 evaluation of the Toxic Substances
Control Act helped frame Administrator Jackson's
September 2009 announcement of an integrared
approach to chemical management and a set of
principles for reform. Additionally, EPA commissioned
the National Academy of Public Administration
(NAPA) to conduct an independent evaluation of
the Community Action for a Renewed Environment
{CARE) Demonstration Program, a competitive

End Notes:

L —

grant program that offers an innovative way for

a community to organize and take action 1o

reduce toxic pollution in its local environment.! |
Recommendations and feedback from this evaluatibn
have informed EPAS strategic changes and invest-
ment decisions in the program. i

Our plans for future program evaluations include
cyclical reviews of our research and develop-

ment programs. These are geared 1o ensure that
our research priorities meet our future challenges.
Examples of other future evaluations include
assessing the impact of our “green” chemical label- ,
ing program on consumer purchasing habits and
measuring the success of less resource-intensive
remediation strategies to clean up hazardous waste
sites across the country.

While EPA conducts a variety of design, process, and
outcome evaluations, under the Administration’s
government-wide evaluation initiative, EPA is working
to evolve and expand our portfolio to conduct more
rigorous impact evaluations that will enhance pro-
gram effectiveness. Recently completed process and
program evaluations from EPA and external organiza-
tions that informed the strategies in the Strategic Plan
and a preliminary list of future program evaluations,
EPA plans to conduct are described in more detail at
the EPA Strategic Plan website.?

1 Nanonal Academy of Public Administration, 2009. Putting Community First: A Promising Approach to Federal Collaboration for
Environmental Improvement. Available at htep://www.napawash.org/pc_management_studies/CARE/5-21-09_Final_Evaluation_.

Reportpdf.

2 EPAStrategic Plan website; htep://wwwepa.gov/ocfo/plan/plan.hem.
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Cross-Cutting Fundamental Strategies

Introduction

ince EPA’s inception over 40 years ago, we

have focused not only on our mission to

achieve environmental and human health

results but also on how we work to accom-
plish those results. Achievement of each of these
goals and objectives is shared across EPA, Through
this Plan, EPA is placing an increased focus on how
we work to achieve those results.

We have developed a set of cross-cutting strategies
that stem from the Administrator’s priorities and are
designed to fundamentally change how we work,
both internally and externally, to achieve the mission
outcomes articulated under our five strategic goals.
This Plan describes the vision and operating prin-
ciples for each of the cross-cutting strategies:

+* + 0+ 4+ 0+

Expanding the conversation on environmentalism;

Working for environmental justice and children’s health;
Advancing science, research, and technological innovation;
Strengthening state, tribal, and international partnerships; and,

Strengthening EPA's workforce and capabilities.

The Agency will develop annual action plans with
commitments that align with existing planning,
budget, and accountability processes. In implement-
ing these strategies through annual action plans, we

are embarking on a deliberate, focused effort to take
tangible, measurable actions to transform the way we
deliver environmental and human health protection.




Expanding the
Conversation on
Environmentalism

Engage and empower communities and partners, including those
who have been historically under-represented, in order to support and
advance environmental protection and human health nationwide.
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e have begun a new era of outreach +

at EPA and seek to include a broader
range of people and communities in

Educare and empower individuals, communi-
ties, and Agency partners in decision making
through public access to environmental infor-

our work and expand our engagement mation and data.
with communities historically under-represented in
our decision-making processes. We will build stron-
ger working relationships throughout the country,
particularly with tribes, communities of color,
economically-distressed cities and towns, young

people, and others.

+

Ensure that the Agency’s regulations, policies,
budget, and decision-making processes are trans-
parent and accessible through increased access to
environmental data sources, community right-to-
know tools, and direct stakeholder engagement.

4+ Address barriers to improve engagement with
historically under-represented sectors of the
nation.

To accomplish these goals, we will:

+ (Call for innovation and bold thinking and ask all
employees to bring their creativity and talents
to their everyday work ta enhance outreach and
transparency in all our programs.

Use traditional and new media to inform and

educate the public about Agency activities and

provide opportunities for community feedback.

4+ Ensure that our science is explained clearly and
accessible to all communities, communicaring
and educating in plain language the com-
plexities of environmental, health, policy, and
regulatory issues.

Encourage citizens to understand the complexi-
ties and impacts of environmental issues and
environmental stewardship, and provide avenues
and tools that enhance their ability to participate
in processes that could affect them.




Working for
Environmental
Justice and
Children’s Health

Work to reduce and prevent harmful exposures and health risks to
children and underserved, disproportionately impacted low-income,
minority, and tribal communities, and support community efforts
to build healthy, sustainable green neighborhoods.

dvancing environmental justice and protect-
ing children’s health must be driving forces
in our decisions across all EPA programs. The
underlying principles for this commitment
are reducing exposures for those at greatest risk and
ensuring that environmental justice and children’s
health protection are integral to all Agency activities.
All populations—including minority, low-income,
and indigenous populations—that are vulnerable to
environmental pollution are at risk of having poor
health outcomes. These vulnerabilities may arise
because of higher exposures to pollution in places
where they work, live, and play, and/or diminished
abilities to withstand, cope with, or recover from
exposure to environmental pollution.’ Children
are often most acutely affected by environmental
stressors. Research has demonstrated that prenatal
and early life exposures to environmental hazards
can cause lifelong diseases, medical conditions, and
disabilities.

Environmental justice and children's health protec-
tion will be achieved when all Americans, regardless
of age, race, economic status, or ethnicity, have access
to clean water, clean air, and healthy communities. To
accomplish this, EPA will use a variety of approaches,
including regulation, enforcement, research, outreach,
community-based programs, and partnerships to
protect children and disproportionately impacted,

overburdened populations from environmental

and human health hazards. Our success in advanc-
ing environmental justice and children’s healch
protection will result from fully incorporating these
priorities into all of our activities across each of the
strategic goals of the Agency. We anticipate that our
leadership in advancing enviranmental justice and
children's health protection will inspire and engage a
broad spectrum of partners in the public and private
sector to do the same.

Specifically, EPA will;

4+ In our regulatory capacity, implement the
nation's environmental laws using the best
science and environmental monitoring data to
address the potential for adverse health effects
from environmental factors in disproportion-
ately impacted, overburdened populations
and vulnerable age groups. EPA programs will
incorporate environmental justice and children’s
health considerations at each stage of the
Agency’s regulation development process and in
implementation of environmental regulations.

4+ Develop and use environmental and human
health indicators to measure improvements in
environmental conditions and health in dispro-
portionately impacted communities and among
vulnerable age groups.




+

In our work on safe management of pesticides
and industrial chemicals, take into account
disproportionately impacted, overburdened
populations, and women of child-bearing age,
infants, children, and adolescents, and encour-
age the use of “green chemistry" to spur the
development of safer chemicals and produc-
tion processes.

Apply the best available scientific methods to as-
sess the potential for disproportionate exposures
and health impacts resulting from environmental
hazards on minority, low-income, and indigenous
populations, women of child-bearing age, infants,
children, and adolescents, to support EPA deci-
sion making, and to develop the toals to assess
risk from multiple stressors.

End Notes:

1

See the following sources:

+

Engage communities in our work to protect hu-
man health and the environment. EPA will align
multiple community-based programs to provide
funding and technical assistance to communi-
ties to build capacity to address critical issues
affecting children's health and disproportionately
impacted populations.

Work with other federal agencies® to engage com-
munities and coordinate funding and technical ,
support for efforts to build healthy, sustainable,
and green neighborhoods, and work with resi-
dents to promote equitable development.

World Health Organization, 2006, Principles for Evaluating Health Risks in Children. Environmenital Health Criteria, 237. Available at
hup/ fwhalibdoc.whoint/publications/2006/924157237X_eng.pdf;

EPA, 2003. Framework for Cumulative Risk Assessment. Risk Assessment Forumn. EPA/630/P-02/001F. Available at htep://cfpubepa.

govincea/cfmirecordisplay.cfm?deid=54944; and,

EPA, 2004. Ensuring Risk Reduction in Communities with Multiple Stressors: Environmental justice and Cumulative Risks/impacts.
Available at huep://www.epa gov/environmentaljustice/resources/publications/nejac/nejac-cum-risk-rpt-122104.pdf.

National Institutes of Health, National Institute of Environmental Health Sciences, 2008. Linking Early Environmental Exposures ta
Adult Diseases. Available at htep://www.niehs.nih.gov/health/docs/linking-exposures pdf

Including the Departments of Housing Urban and Development, Health and Human Services, Energy, Agriculture, Transportarion,

Interior, Labor, and Education.



Advancing Science,

Research, and
Technological
InNnovation

Advance a rigorous basic and applied science research and development agenda
that informs, enables, and empowers and delivers innovative and sustainable
solutions to environmental problems. Provide relevant and robust scientific data
and findings to support the Agency’s policy and decision-making needs.

he major challenges we face to human health

and the environment are not incremental

problems, and they do not lend themselves

to incremental solutions. EPA will promote
innovative solucions to environmental problems that
reduce or eliminate pollution while avoiding unin-
tended and/or unwanted consequences, addressing
pollutants, chemicals, and materials throughout their
life cycle from raw material to final disposition.

The Office of Management and Budget (OMB) has
reicerated the critical and timely need for innovation

in science and technology, building on the President’s
Strategy for American Innovation."* OMB identifies priori-
ties that include new approaches to multi-disciplinary
research, new approaches for accelerating technology
commercialization and innovation, interagency and
international collaborations, and better communication
with the public on science, technology, and innovation.

Environmental sustainability is a guidepost for sci-
ence, research, and technological innovation at EPA?
Sustainability is a broader approach to environmental
protection that considers trade-offs in production
processes and materials use. Sustainable solutions
prevent chemicals from entering the environment or
eliminate, rather than simply reduce, the production
of waste through better materials management.

EPA must help drive high quality research, sound sci-
ence, and technology innovation to sustainably address
air quality, climate change, water quality and quantity,
unreasonable risks from toxic chemicals, ecosystem
degradation, and other environmental issues. EPA will
inform, enable, and stimulate the development of
sustainable solutions to current and future challenges
because sustainable and innovative environmental
solutions can also be more economically efficient.

EPA science and research must always inform the
decisions that are essential to the protection of
human health and the environment and empower
the broader community that supports our mission.
To address challenging environmental problems in
this manner, EPA research will:

+ Provide timely, responsive, and relevant
solutions: EPA' science, research, and techno-
logical innovation depend on partnerships and
a continuing dialogue with internal and external
partners and stakeholders to ensure that EPA
efforts focus on the highest priority problems
faced by the Agency and the nation. Building on
traditional collaboration efforts, EPA will also lever-
age the scientific discoveries of others to achieve
even more responsive solutions to the environ-
mental problems that our communiries face.




4+ Transcend traditional scientific disciplines: A

broad perspective—one that integrates knowledge
from a wide variety of sources—is key to develop-
ing sustainable solutions. In all aspects of our work,
from problem identification, to research design
and conduct, to implementation and adoption

of solutions, EPA must rely on diverse disciplines.
Environmental problems often raise complex
scientific and technological issues that require non-
traditional approaches. If EPA is to advance progress
on these challenging problems, we must rely on
integrated, trans-disciplinary research that comple-
ments traditional, single-discipline approaches.

Communicate widely and openly: Great work,
done invisibly, cannot have an impact. To maximize
the impact and utility of our research, EPA will com-
municate the design, definition, conduct, transfer,
and implementation of the work we do. We will
translate our science so that it s accessible, under-
standable, relevant to, and used by stakeholders and
the general public. EPA must docurnent our suc
cesses to maximize the value of our scientific work.

End Notes:

OMB Memorandum M-10-30, July 21, 2010. "Science and Technology Priarities for the FY2012 Budget” Available at htep://ww.
whitehouse gov/sites/default/fles/omb/memoranda/2010/m10-30,pdf.

1

Catalyze sustainable innovation: EPAS efforts
alone will not be enough to address the environ-
mental challenges our nation faces. As we develop
and promote these technology innovations, EPA
must account for life-cycle perspectives and sup-
port technologies that fully consider environmental
and social impacts, and collaborate with partners
in academia, government, and industry to assess
impacts and promote effective product steward-
ship. EPA must also guide sustainable solutions an
the path from conceptual and proof-of-concept
stages, through research and development, to
commercialization and deployment. EPA must
understand and engage the marketplace to ensure
the effectiveness of these solutions. Additionally,
EPA must be receptive to external innovations in
science, research, and technology that can enhance
EPA's effectiveness in fulflling our rssion.
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Press Release from the White House Office of the Press Secretary, September 21, 2009. “President Obama Lays Out Strategy for Amerjcan
Innovation” Avaitable at heepr/Awwwwhitehouse gov/the_press_office/President-Obama-Lays-Ourt-Strategy-for-American-Innavarion/

Information on the EPA Sustainability Program is available at http://www.epa.gov/sustainabihty/.
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Strengthening
State, Tribal,

and International
Partnerships

Deliver on our commitment to a clean and healthy environment through
consultation and shared accountability with states, tribes, and the global
community for addressing the highest priority problems.

PA will strengthen its state, tribal, and inter-

national partnerships to achieve our mutual

environmental and human health goals. As

we work together, our relationships must
continue to be based on integrity, trust, and shared
accountability to make the most effective use of our
respective bodies of knowledge, our existing authori-
ties, our resources, and our talents.

Successful partnerships will be based on four
working principles: consultation, collaboration,
cooperation, and accountability. By consulting, we
will engage our partners in a timely fashion as we
consider approaches to our environmental work so
that each partner can make an early and meaningful

With States

contribution toward the final result. By collaborat-
ing, we will not only share information, but we will
actively work together with our partners to use all
available resources to reach our environmental and
human health goals. As our work progresses, we will
cooperate, viewing each other with respect as allies
who must work successfully together if our goals are
to be achieved. Through shared accountability, we will
ensure that environmental benefits are consistently
delivered nationwide. In carrying out these responsi-
bilities, EPA will ensure through oversight that state
and tribal implementation of federal laws achieves

a consistent level of protection for the environment
and human health,

Under our federal environmental laws, EPA and the
states share responsibility for protecting human
health and the environment. With this relationship
as the cornerstone of the nation’s environmental
protection system, EPA will:

+ Improve implementation and consistent delivery
of national environmental programs through

closer consultation and transparency.

Work with stares to seek efficient use of resourc-
es through work-sharing, joint planning using
data analysis and targeting to address priorities,
and other approaches.

Play a stronger management role to facilitate the
exchange of data with states to improve program
effectiveness and efficiency.

Consult with state and local governments on a
routine basis to ensure that the development
and implementation of rules is consistent with
EPA’s Action Development Process: Guidance on
Executive Order 13132 (Federalism), which recog-
nizes the division of governmental responsibilities
between the federal government and the stares.



4+ Strengthen state-EPA shared accountability by
focusing oversight on the most significant and press-
ing state program performance challenges, using
data and analysis to speed program improvements.

With Tribes

The relationship between the United States
Government and federally-recognized tribes is unique
and has developed throughout the course of the
nation’s history. In strengthening this relationship, EPA
will;

4+ Focus on increasing tribal capacity to establish
and implement environmental programs while
ensuring that our national programs are as effec-
tive in Indian country as they are throughout the

rest of the nation.

With Other Countries

To achieve our domestic environmental and human
health goals, international partnerships are essential.
Pollution is often carried by winds and water across
national boundaries, posing risks many hundreds and
thousands of miles away. Many concerns, like climate
change, are universal. In the international arena, EPA will.

+

1
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Ensure a level playing field across states to im-
prove compliance and address the most serious
violations.

Enhance our effort as we work with tribes on a
government-to-government basis, based upon
the Constitution, treaties, laws, executive orders,
and a long history of Supreme Court rulings.

Strengthen our crass-cultural sensitivity with
tribes, recognizing that tribes have cultural,
jurisdictional, and legal features that must be
considered when coordinating and implement-
ing environmental programs in Indian country.
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Expand our partnership efforts in mulilateral
forums and in key bilateral relationships.

Enhance existing and nurture new international
partnerships to promote a new era of global
environmental stewardship based on common
interests, shared values, and mutual respect.
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Strengthening
EPA's Workforce
and Capabilities

Continuously improve EPA's internal management, encourage innovation and
creativity in all aspects of our work, and ensure that EPA is an excellent workplace
that attracts and retains a topnotch, diverse workforce, positioned to meet and
address the environmental challenges of the 21 century.

chieving positive environmental and human

health outcomes through cleaner and safer

air, water, and land, and through protec-

tion of our natural resources is the focal
point of all our work at EPA. This compelling mission
attracts workers eager to make a difference and drives
employees across the Agency to work together. EPA
fully supports the Administration’s efforts to reform
the federal governments hiring system to ensure
highly qualified individuals are available to strengthen
EPA's workforce. EPA believes these reforms will
improve the Agency's ability to protect human health
and the environment more effectively and efficiently.

EPA is a complex organization. This is both an asset
and a challenge. To achieve its mission, EPA is con-
tinuously building and nurturing a skilled workforce,
finding new ways to use the power of information,
working together through enhanced communication,
and demanding transparency and accountability at all
levels. With innovative and creative management and
a talented, diverse, and highly motivated workforce,
EPA will be positioned to meet head-on the complex
environmental challenges of the present and future.

To achieve this goal, EPA wil:

+  Recruit, develop, and retain a diverse and creative
workforce, equipped with the technical skill and
knowledge needed to accomplish the Agency’s mis-
sion and to meet evolving environmental challenges.
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Cultivate a workplace that values a high quality
work life, provides employee-friendly policies and
facilities, and invests in the information infra-
structure, technology, and security essential to
support a mobile workforce.

Practice outstanding resource stewardship to
ensure that all Agency programs operate with fis-
cal responsibility and management integrity, are
efficiently and consistently delivered nationwide,
and demonstrate results.

Take advantage of existing and emerging tools to
improve and enhance communication, transpar-
ency, and accountability.

Integrate energy efficiency and environmental
considerations into our work practices as core com-
ponents of Agency business models and operations.

Improve the effectiveness and efficiency of the
Agency's acquisition function by strengthening
requirements development, contract manage-
ment, and internal review practices; maximizing
the use of competition in contracting, reducing
high-risk contracts; improving how contracts are
structured; building the skills of the acquisition
workforce; and improving management of the
EPA acquisition workforce,



Strategic
Measurement
Framework

Introduction

he Strategic Plan provides the foundation

for EPA's performance management sys-

tem—planning, budgeting, performance

measurement, and accountability. The Plan
contains EPAS strategic measurement framework of
long-term goals, objectives, and strategic measures,
which describe the measurable human health and
environmental results the Agency is working to
achieve over the next five years.

To achieve the long-term goals, objectives, and
strategic measures set out in this Plan, EPA designs
annual performance measures which are presented

in EPA's Annual Performance Plans and Budgets. The
Agency reports on our performance against these
annual measures in Annual Performance Reports,

and uses this performance information to establish
priorities and develop future budget submissions. The
Agency also uses this performance data to evaluate
our progress and develop future Strategic Plans.

EPA's strategic planning and decision-making benefits
from other sources of information as well, including
program evaluations and environmental indicators.
A number of the strategic measures in this Strategic
Plan are based on indicators contained in EPA's 2008
Report on the Environment (ROE). The ROE identifies
a set of peer-reviewed human health and environ-
mental indicators that allows EPA to track trends

in environmental conditions and environmental
influences on human healch. This information also
helps us better articulate and improve the strategic
measurement framework in EPA's Strategic Plan.

The Agency continues to look for new data and
information sources to better characterize the
environmental conditions targeted by our programs
and improve our understanding of the integrated
and complex relationships involved in maintaining
human health and environmental well-being.

Significant Changes in the Strategic Measurement Framework

We have made significant changes to our measure-
ment framewaork in this Plan. We revised our five
strategic goals ro sharpen and align them with the
Administrator’s priorities, including a heightened focus
on cross-program activities addressing climate change
adapration and mitigation, sustainable communities,
and chemical safety. We revised our suite of strate-

gic measures—the measurable environmental and
human health outcomes we are working to achieve—
in several significant ways. First, we significantly

reduced the number of strategic measures by focusing
on the key outcomes most important to advance the
Administrator’s priorities and the Agency’s mission.
The goal was to create a smaller, more strategic, and
more meaningful set that Agency leadership uses to
manage. Second, for consistency purposes, we placed
all the quantified measurable results at the lowest
level in the framework—the strategic measures. Third,
we updared the strategic measures to reflect targets
and baselines appropriate for the FY 2011-2015 time




horizon. Lastly, we removed the separate objectives
and strategic measures for the Agency's research and
development program from the Plan and integrated
this work into the programmatic objectives; this criti-
cal work supports many of our strategic measures and
will continue to be tracked through annual perfor-
mance measures.

Some of the new strategic directions in our measures
are reflected in this Plan, but efforts will continue
over the next several years to make further revisions
in key areas. Highlights of the new measures and
continuing efforts are described below.

+ Deepwater Horizon BP Qil Spill in the Gulf
of Mexico: While we are still assessing the
unprecedented environmental damage from the
Deepwater Horizon BP oil spill and the Agency
actions necessary to address the damage and
prevent similar disasters in the future, we have
added a new strategic measure as a preliminary
step to reflect the challenge ahead. This measure
addresses efforts to conduct a thorough review
of our oil spill program regulations to ensure thac
these regulations are up to date and effective.
The magnitude of the impacts has yet to be fully
understood and assessed, so further adjustments
may be needed in the future, In addition, EPA is
working to develop a water-oriented measure in
response to the Deepwater Horizon BP oil spill
in the Gulf of Mexico. The measure will reflect
efforts to assist in the restoration of the Gulf
of Mexico ecosystem, including water, wet-
lands, beaches, and surrounding communities.
Currently, EPA has two program-specific water
measures, one that relates to Gulf of Mexico
hypoxia and the other to regional coastal aquatic
ecosystem health that will be reassessed for
impact from the oil spill.

+ Climate Change Adaptation and Mitigation:
The ability of communities to respond to chang-
es in climarte over the next decade is critical to
achieving many of the environmental outcomes
in chis Strategic Plan. We have incorporated
consideration of climate change across all five
goals of the Strategic Plan and will continue to
collaborate with stakeholders, the US Global
Change Research Program, the Interagency
Taskforce on Climate Change Adaptation, and

others. We have added three strategic measures
for climate change adaptation under Goal 1. In
addition, we have expanded the existing green-
house gas (CHG) mitigation measure to capture
reductions Agency-wide and added a measure to
reflect expected GHG reductions resulting from
the light-duty vehicle greenhouse gas rule.

Land Cleanup: EPA has begun an Integrated
Cleanup Initiative, a multi-year effort to bet-

ter use assessment and cleanup authorities o
address a greater number of sites, accelerate
cleanups, and put those sites back into produc-
tive use while protecting human health and the
environment. The Agency is working to develop
a suite of measures that will allow for compre-
hensive management across cleanup programs
and across the cleanup life cycle, with a focus
on three critical points in the cleanup pro-
cess—starting, advancing, and completing site
cleanups. As a first step in this process, we are
shifting our definition of success at a Superfund
site from where the construction of a remedy is
complete, to when the site is actually “ready for
anticipated use" in a community. In addition, a
new site assessment measure has been devel-
oped that fully captures the entire assessment
workload at the beginning of the Superfund
process, a measure which also may be expanded
to include progress of other cleanup programs in
the future.'

+ Chemical Safety: One of EPA's highest pri-

orities over the next five years is to ensure the
safety of chemicals and pesticides used in this
country. As part of this effort, EPA is taking a
more integrated approach to managing chemical
and pesticide risk reduction and, in coordination
with other relevant federal agencies, is focusing
on consumers, workers, and sensitive subpopula-
tions like children. EPA is enhancing its ability to
measure the effects of chemicals and pesticides
on human health and the environment by
introducing new measures to reduce the concen-
tration of targeted chemicals and pesticides in
the general population and children.

+ Enforcement and Compliance Assurance:

The Agency's enforcement and compliance
assurance program is moving from a tool-based



(e.g. assistance, incentives, monitoring, and
enforcement) to an environmental problem-
based (e.g, air, water) approach to addressing
noncompliance and environmental harms.

Our current approach, rooted largely in the
traditional inspection and enforcement model,
has shown substantial environmental and
human health benefits, but will not be able to
keep up with expanding universes of regulated
sources. For example, the universe of National
Pollutant Discharge Elimination System (NPDES)
sources has expanded from about one hundred
thousand when the Clean Water Act (CWA)
was passed to almost one million today. This is
especially true in light of the current economic
challenges faced by states, which perform the
majority of inspections and enforcement actions.
For those programs and sectors that have been
the focus of EPA and state attention, the level of
noncompliance shows us that serious violations
are likely widespread, all but ensuring that there
are areas across the country where basic health
protections for Americans are in jeopardy.

EPA is adoprting new strategic approaches to deal
with these challenges that do not solely depend on
inspections and enforcement to address serious viola-
tions, including:

+ Building self-monitoring and reporting require-
ments into rules, which will allow government
to better understand the compliance scatus at
regulated facilicies.

+ Using 21% century
technologies to fa-
cilitate the electronic
transmission of data
directly from regu-
lated sources and
states that generate
the dara, to govern-
ment agencies that
receive the data,
which will improve
the quality and
timeliness of data
available to make
decisions.

+ Making more information available to the public
in an easy-to-use, understandable formar so the
public can demand better facility and govern-
ment performance.

As part of this new approach, the Agency’s enforce-
ment program is developing a suite of measures that
expand its ability to communicate to the public. As
part of this suite, the Agency is including measures
for its criminal enforcement program for the first
time in the Strategic Plan. The suite of measures
addresses:

+ Enforcement Presence/Level-of-Effort
Measures: The extent of the general enforce-
ment and compliance assurance presence in
communities;

4+ Case-Linked Outcome Indicators: The annual
and long-term trends in environmental benefits
resulting from EPA enforcement actions; and

Strategic Enforcement Measures: The
results of EPA's focused efforts to address specific,
high-priority problems that make a difference to
communities.

When viewed together, this suite of measures
provides a more comprehensive understanding of
the program than has been available previously. This
suite of measures is captured in the figure on the

next page.




Suite of Strategic Enforcement and Compliance Assurance Measures

Measures in the FY 2011-2015 Strategic Plan

Measures under Development

Enforcement Presence/ Case-Linked Strategic Enforcement Measures
Level of Effort Measures Outcome Indicators (under development)

* Inspections & evaluations AIR AIR

« |nitiated & concluded civil Air pollutants reduced Air toxics

judicial & administrative Criteria air pollutants
enforcement cases WATER
+ Compliance status of open, Water pollutants reduced WATER
non-Superfund consent R
ecrees aw sewage
; sk Animal wa:te
= Address cost recovery ;
statute of limitations cases H OLB IS Inticed Water compliance
with total past costs above Contaminated media
$200,000 reduced WASTE
* Reaching settlement with
potentially responsible CHEMICALS Wastes Tfom mineral
) processing
parties (PRPs) Toxic and pesticide ci hazardo 3
* Criminal cases with Relfanks sitZiq: ZOmm:mitEwas )
charges filed
* Criminal cases with CRIMINAL CHEMICALS
defendants convicted ¢ Criminal cases with most

significant impacts

* Criminal cases with
individual defendants

¢ Reduce exposure to pesticides

* Enforce chemical management
rules

The Strategic Plan includes five-year measures for
EPAs enforcement presence and outcome indica-
tors for which EPA will develop annual performance
measures for inclusion in the Annual Plan and Budget,
similar to all strategic measures included in this Plan.

The Agency has historically relied on enforcement
presence or level-of-effort measures to communi-
care its enforcement and compliance presence to
the public and regulated industry. These measures
illustrate that the Agency is actively and consistently
performing the activities necessary to find polluters,
take appropriate action, and monitor defendants’
compliance with settled enforcement cases. The
Agency targets these activities toward the most
serious human health and environmental problems
across a variety of regulatory programs.

The Agency uses case-linked outcome indicarors to
communicate the environmental benefits gained
from completed enforcement and compliance
activities such as compliance assistance, compliance
incentives, and enforcement cases. While linked, there
is not a linear or proportional relationship between
the activities and the outcomes.

Unlike level-of-effort results, which tend to be
relatively consistent on a yearly basis, these outcome
measures are dominated by very large enforcement
cases and will typically vary widely over time depend-
ing on the pollution problems being addressed.

For example, the measure of pounds of pollution
reduced by enforcement actions varies widely from
year to year and is not expected to trend upwards
from one year to the next. In fact, as the most




significant pollution sources are addressed, the
amount of pollution reduced by enforcement in a

particular industrial sector should go down over time.

Qver the next five years, the Agency will develop a
new category of measurement—strategic enforce-
ment measures—designed to demonstrate progress
toward achieving its national enforcement goal of
aggressively going after specific pollution problems
that matter to communities. In addition, the strategic
enforcement measures will illustrate the work done in
Goal 5 to support Goals 1-4 of this Strategic Plan.

To launch this effort, the Agency’s enforcement
program will focus initially on developing measures
that demonstrate progress toward the goals of its

six national enforcement initiatives.? These initiatives
target nationally important pollution problems where
enforcement can play an important role to address
serious noncompliance. We will develop strategic
measures that chart our progress in addressing these
significant compliance problems, recognizing that
the measures, like the solutions, will vary with the
problem. Two examples include: (1) targeting the
sectors that contribute the largest amount of serious
air pollution that causes significant harm to human
health, which include coal-fired utilities and acid,
glass, and cement plants; and (2) working to improve
compliance by the tens of thousands of animal
feeding operations that contribute to water pollu-
tion in many communities. We need both aggressive
enforcement actions and new creative strategies to
tackle sector compliance issues for these important,
but very different, problems. Our measures will reflect
those strategies, and attempt to do a more complete
job of providing meaningful information to the pub-
lic about our progress than the traditional measures
alone can do. What we learn from measures devel-
oped for the national enforcement initiatives will be
applied in setting measures for our other national
enforcement goals.
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One of the challenges in improving compliance and
reducing pollution is the lack of solid information
about facility releases and compliance. These infor-
mation gaps make it harder to target facilities for
enforcement, to understand and develop measures
for compliance performance, and for communities
to know what pollution is occurring in their own
neighborhoods. EPA recognizes that we need to
improve facility monitoring of pollution and make
that information available to the public using 21st
century technologies including more comprehen-
sive electronic reporting. These efforts will increase
transparency and create incentives to reduce pollu-
tion and to comply with the law, while also giving
state and federal governments the information they
need to target enforcement and track progress. Over
the longer term, as efforts to increase electronically
reported facility information take effect, consistently
reported, sector-wide data may enable us to gener-
ate realistic compliance rates for some sectors. These
efforts will help us to strengthen both performance
and measures in the years ahead.

Where data, baselines, and targets are available to
support the measures, EPA will include new measures
for the national initiatives in the FY 2012 Annual Plan
and Budget in February 2011 and will amend the
Strategic Plan to include those that are suitable stra-
tegic measures. For those measures where EPA does
not have existing data, EPA will identify necessary
data sources and begin to collect the information
with the intention of developing baselines and
targets for additional strategic enforcement measures
to be included in future Annual Plans.

The Agency will also work closely with its state part-
ners to explore how to be more transparent regarding
our joint accountability to protect the environment
and public health by showing to the public, before FY
2015, both federal and state progress and problems

in enforcement and compliance programs, as well as
compliance monitoring coverage levels.
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EPA's High Priority Performance Goals (Priority Goals)

In addition to the long-term strategic measures, EPA EPA will report progress on these Priority Goals in the
established six near-term Priority Goals in FY 2010 with ~ Annual Plan and Budget and through the Office of
18- to 24-month operational targets that advance our ~ Management and Budget, with results regularly avail-
strategic goals and serve as key indicators of our work.  able to the public at www.performancegov.

EPA's Priority Goals

EPA will improve the country's ability to measure and control greenhouse gas (GHG) emissions. Building
a foundation for action is essential.

« ByJune 15, 2011, EPA will make publicly available 100 percent of facility-level GHG emissions data
submitted to EPA in accordance with the GH@ Reporting Rule, compliant with policies protecting
confidential business information (CBI).

« In 2011, EPA, working with DOT, will begin implementation of regulations designed to reduce the
GHG emissions from light-duty vehicles sold in the U.S. starting with model year 2012,

Clean water is essential for our quality of life and the health of our communities. EPA will take actions
over the next two years to improve water quality.

e Chesapeake Bay watershed states (including the District of Columbia) will develop and submit
Phase | watershed implementation plans by the end of CY 2010 and Phase Il plans by the end of
CY 2011 in support of EPA’s final Chesapeake Bay total maximum daily load (TMDL) and consistent
with the expectations and schedule described in EPA's |etters of November 4 and December 29,
2009, and June 11, 2010.%

* Increase pollutant reducing enforcement actions in waters that do not meet water quality standards,
and post results and analysis on the web.

= Over the next two years, EPA will initiate review/revision of at least four drinking water standards to
strengthen public health protection.

EPA will ensure that environmental health and protection is delivered to our communities.

* By 2012, EPA will have initiated 20 enhanced brownfields community level projects that will include
a new area-wide planning effort to benefit under-served and economically disadvantaged communi-
ties. This will allow those communities to assess and address a single large or multiple brownfields
sites within their boundaries, thereby advancing area-wide planning to enable redevelopment of
brownfields properties on a broader scale. EPA will provide technical assistance, coordinate its
enforcement, water, and air quality programs, and work with other federal agencies, states, tribes,
and local governments to implement associated targeted environmental improvements identified in
each community's area-wide plan.

End Notes:

1

2

EPA will continue to report site construction completions as an annual performance measure in its Annual Plan and Budget.

Information about EPAs National Enforcement Initiatives for Fiscal Years 2011-2013 is available at http://www.epa gov/compli-
ance/data/planning/initiatives/initiatives html EPA solicited feedback on its FY 20112013 national enforcement initiatives in a
Federal Register Notice in January 2010 and in an on-line discussion forum (see htep://blog.epa.gov/enforcementnationalpriority).

EPA letrers available at http://www.epa gov/reg3wapd/pdf/pdf_chesbay/tmdl_implementation_letter_110409.pdf,
http:/ /www.epagov/region03/chesapeake/bay_letter_1209.pdf and
htp:/ /wwwepa gov/reg3wapd/pdf/pdf_chesbay/TMDLScheduleLetterpdf.

42 SR R




Goal 1: Taking Action on Climate Change and
Improving Air Quality. Reduce greenhouse gas
emissions and develop adaptation strategies to address
climate change, and protect and improve air quality.

Objective 1.1: Address Climate Change. Reduce the threats posed by climate
change by reducing greenhouse gas emissions and taking actions that help
communities and ecosystems become more resilient to the effects of climate change.

Strategic Measures:

Address Climate Change

+

By 2015, the light-duty vehicle greenhouse gas
rule will achieve reductions of 9 MMTCO,Eq.
(Baseline FY 2010: 0 MMTCO Eq)

By 2015, additional programs from across EPA
will promate practices to help Americans
save energy and conserve resources, leading
to expected greenhouse gas emissions reduc-
tions of 740.1 MMTCO,Eq. from a baseline
without adoption of efficient practices. This
reduction compares to 5004 MMTCO,Eq
reduced 1n 2008. (Baseline FY 2008: ENERCY
STAR 140.8 MMTCO,Eq. Industrial Programs’
314.2 MMTCO, Eq, Smartway Transportation
Partnership 42 MMTCO,Eq, Pollution
Prevention Programs 6.5 MMTCO,Eq,
Sustainable Materials Management Programs’
34.3 MMTCO,Eq, WaterSense Program 0.4
MMTCO,Eq, Executive Order 13514* GHG
Reduction Program 00 MMTCO,Eq)

By 2015, EPA will integrate climate change sci-
ence trend and scenario information into five

major scientific models and/or decision-support
tools used in implementing Agency environ-
mental management programs to furcher EPAs
mission, consistent with existing authorities
(preference for one related to air quality, water
quality, cleanup programs, and chemical safety).*
(Baseline FY 2010: 4 scientific models)

By 2015, EPA will account for climate change by
integrating climate change science trend and
scenario information into five rule-making pro-
cesses to further EPA's mission, consistent with
existing authorities (preference for one related to
air quality, water quality, cleanup programs, and
chemical safety).! (Baseline FY 2010: 0)

By 2015, EPA will build resilience to climate
change by integrating considerations of climate
change impacts and adaptive measures into five
major grant, loan, contract, or technical assistance
programs ta further EPA's mission, consistent with
existing authorities (preference for one related to
air quality, water quality, cleanup programs, and
scientifc research).* (Baseline FY 2010: 0)

Objective 1.2: Improve Air Quality. Achieve and maintain health-based air pollution
standards and reduce risk from toxic air pollutants and indoor air contaminants.

Strategic Measures:

Reduce Criteria Pollutants and Regional Haze

+ By 2015, the population-weighted average

concentrations of ozone (smog) in all monitored
counties will decrease to 0.073 ppm compared to
the average of 0.078 ppm in 2009.
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+ By 2015, the population-weighted average

concentrations of inhalable fine particles in all
monitored counties will decrease to 10.5 ug/m
compared to the average of 11.7 ug/m?* in 2009.
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By 2015, reduce emissions of nitrogen oxides
(NO,) to 14.7 million tons per year compared to
the 2009 level of 19.4 million tons emitted.

By 2015, reduce emissions of sulfur dioxide (SO,)
to 7.4 million tons per year compared to the
2009 leve! of 13.8 million tons emitted.

By 2015, reduce emissions of direct particulate
matcer (PM) to 3.9 million tons per year com-
pared to the 2009 level of 4.2 million tons emitted.

By 2018, visibility in scenic parks and wilderness
areas will improve by 15 percent in the East
and 5 percent in the West, on the 20 percent
worst visibility days, as compared to visibil-

Reduce Air Toxics

+ By 2015, reduce emissions of air toxics (toxicity-
weighted for cancer) to 4.2 million tons from the
1993 toxicity-weighted baseline of 7.2 million tons?

Reduce the Adverse Ecological Effects of Acid
Deposition

4+ By 2015, air pollution emissions reductions will
reduce the number of chronically acidic water
bodies and improve associated ecosystem healch
in acid-sensitive regions of the northern and east-
ern United States by approximately 10 percent
below the 2001 baseline of approximately 500

lakes and 5,000 kilometers of stream length.

ity on the 20 percent worst days during the

2000-2004 baseline. Reduce Exposure to Indoor Air Pollutants

4+ By 2015, the number of future premature lung
cancer deaths prevented annually through low-
ered radon exposure will increase to 1,460 from
the 2008 baseline of 756 future premature lung
cancer deaths prevented.

By 2015, with EPA support for developing
capability including training, policy, and admin-
istrative and technical support, 15 additional
tribes will possess the expertise and capability to
implement the Clean Air Act in Indian country
(as demonstrated by successful completion of
an eligibility determination under the Tribal
Authority Rule), for a cumulative total of 62 from
the 2009 baseline of 47 tribes.

By 2015, the number of people taking all essential
actions to reduce exposure to indoor environmen-
tal asthma triggers will increase to 7.6 million from
the 2003 baseline of 3.0 million. EPA will place special
emphasis on children at home and in schools, and
on other disproportionately impacted populations.

Objective 1.3: Restore the Ozone Layer. Restore the earth's stratospheric ozone
layer and protect the public from the harmful effects of ultraviolet (UV) radiation.

Strategic Measure:
Reduce Consumption of Ozone-Depleting Substances

4+ By 2015, US. consumption of hydrochlorofluc-
rocarbons (HCFCs), chemicals that deplete the
Earth’s protective ozone layer, will be less than
1,520 tons per year of ozone depletion potential
from the 2009 baseline of 9,900 tons per year. By
this time, as a result of worldwide reduction in
ozone-depleting substances, the level of "equiva-
lent effective stratospheric chlorine” (EESC) in t